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Paying the Bill for National Defense’ 


By ALBERT LEPAWSKY** 


HE COST of the defense program is astro- 

nomical. For those who talk in terms of thou- 

sands in planning personal budgets, it is 
breath-taking in its millions and its billions. It sug- 
gests to me, as it did to the United States Budget 
Director in one of his recent speeches, the scientific 
calculation that had been circulated by a professor of 
astronomy to the effect that after a billion years the 
earth would burst. <A_ gullible listener, greatly 
alarmed, went to see the professor, who immediately 
corrected the report. “No,” said the professor, “I did 
not say the earth would burst in a billion years. I 
said it would burst in a trillion years.” Whereupon 
the man was reassured and went his way.’ 


I. What Is the Defense Bill ? 


And so it is with defense costs. I remember not 
much more than a year ago hearing estimates of 10, 
15 or 20 billion dollars for the defense program. Then 
on January 8 of this year, when the President pre- 
sented the 1942 budget to Congress, he set the figure 
of arming America at 28% billion dollars, warning, 
however, that “no one can predict the ultimate cost 
of a program that is still in development, for no one 
can define the future. When we recall the staggering 
changes in the world situation in the last six months, 
we realize how tentative all present estimates must 
be.” The President’s warning was well founded, for 
as of June 30 of this year, the grand total of net funds 
and contract authorizations for defense had gone far 





* This article is adapted from an address delivered by the author 
on June 26, 1941 before the Sixth Annual Institute of Government at 
the University of Washington. Fredericka C, Ahrens, Research 
Assistant of the Federation of Tax Administrators, assisted in pre- 
paring the manuscript for publication. 

** Executive Director, Federation of Tax Administrators; Lecturer 
in Political Science, University of Chicago; Consultant, National 
Resources Planning Board; Member, Chicago Plan Commission and 
Member, Executive Committee, Chicago Plan Commission. Formerly 
Assistant Director, Public Administration Clearing House; Research 
Director, Law Department of the City of Chicago; Special European 
Agent, U. S. Department of Commerce; Fellow, Social Science 
Research Council; and Research Associate and Instructor, Depart- 
ment of Political Science, University of Chicago. 

‘Harold D. Smith, ‘‘National Defense Spending: 1940 and Beyond.”’ 
National Defense and State Finance (Proceedings of the Southwide 
Conference held at Tuscaloosa, Alabama), p. 88. 
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Greater production, 
less consumption, 
freer borrowing, 
more taxation and a 
new state of mind on 
fiscal matters are advo- 
cated as a solution to 
the problem of financ- 
ing national defense. 





beyond 28 billions and had reached the startling sum 
of 46 billions.’ 

Indeed, even this sum comes closer to being the esti- 
mated annual sum for defense rather than the entire 
cost of the program. On May 28, Donald Nelson, 
Director of Purchases of the Office of Production 
Management, announced that we must produce at 
best 35 billion dollars worth of war goods per year 
before we can “be a match for Hitler.”* Actually, we 





2 Office for Emergency Management, Defense, July 22, 1941, p. 11. 
This does not include $3,671,000,000 in British contracts under the 
Lend-Lease Act. 

3 Mr. Nelson spoke before the annual conference of the National 
Association of Purchasing Agents, meeting in Chicago. The ‘‘slave 
labor’’ referred to is in fiscal terms no small item. In France alone, 
when the 25% reduction in the levy for maintaining the German 
Army of Occupation was announced on May 8, it was estimated that 
the French had paid Germany approximately 4 billion dollars since 
the collapse of the country about a year ago (valuing the franc at 
3¢) or a daily levy of 12 million dollars. As the actual daily cost of 
maintaining the German army was estimated at about 5 million 
dollars, this was said to represent a daily profit of 7 million dollars 
for the Germans with which to pay France for German occupation 
and the products of French war industries, some of which were being 
rapidly ‘‘bought up’’ through the purchase of securities by the 
Germans with the excess funds thus made available. All of this is 
quite apart from the value of the military equipment which Germany 
took over at the time of French occupation, or the labor of 1,800,000 
French prisoners, only 100,000 of whom had been promised libera- 
tion. New York Times, May 9, 1941. 
































































































































































































































































































































516 T A XES— The 
had produced and paid cash for only about 7 billion 
dollars worth of war goods during the year ending 
June 30, 1941.4 Germany, by contrast, Mr. Nelson 
pointed out, is spending 30 billion dollars a year, while 
her total product, including the war production of the 
“slave labor” of the occupied countries, is estimated 
at 50 billions per year. Britain is spending only about 
15 billions,® which, together with our 35 billion dol- 
lars worth of annual war products, once we pass 
through the period of retooling and readjusting our 
economy, will equal the German; providing, however, 
she does not swallow up a further net productive 
capacity in her present Russian venture. 


O FAST is the pace of totalitarian warfare that it 
is no longer adequate to speak even of annual ex- 
penditures. Instead, we now see more frequent refer- 
ences to the monthly or weekly totals of defense products ; 
that is, products produced and paid for, not merely appro- 
priated and authorized. For it is apparent that it does no 
good to speak of annual expenditures which may never 
get to be made at all if the monthly or weekly produc- 
tion schedule is not realized in sufficient time. So 
conscious have we become of this fact that my home 
town newspaper, the isolationist Chicago Tribune, esti- 
mates that at the end of May we were spending daily 
28 millions for armaments; $1,200,000 every hour or 
$20,000 every minute.® 
Appalling as this defense bill appears to be, I have 
been given a ray of assurance by one of our fellow 
economists. He assures me that at the time of Julius 
Caesar, it cost 75¢ to kill one soldier; in the Thirty 
Years’ War, the cost was $50 per man; the Civil War, 
$5,000 ; $25,000 in World War I; and now the estimate 
is $50,000 in World War II.?. We can perhaps take 
some consolation in these figures. For once we dis- 
cover that it costs more to kill a man that it does to 
keep him properly alive, we may find the means to 
stop our wars. 


In monetary terms, the expensiveness of modern 
warfare is almost as frightening as its human and its 
moral destruction. To fire a 14-inch gun costs $900, 
which is just enough to buy that long-forthcoming 
new automobile. But it costs almost twice as much, 
$1600, to fire the 16-inch guns with which we are 
beginning to equip our new capital ships. The 4-engine 
bomber which we now have decided to build, more and 
more and faster and faster,—a single such bomber 
complete with spare parts costs close to one-half million 
dollars. Our biggest cantonment, a community of 


* Federal Reserve Bulletin, July 1941, p. 606. As this article goes 
to press, the latest official figures show that we have boosted our 
war expenditures to 1 billion dollars per month. 

5 Current estimates have been as high as $3,900,000,000, but the 
dollar figure depends on the rate of exchange which is used. 

® Chicago Daily Tribune, May 26, 1941. 

7 “Defense Economics’’, The Round Table, University of Chicago, 
March 23, 1941. 
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60,000 officers and men, is Fort Bragg, which has now be- 
come, as it were, the third largest city of North Caro- 
lina. And then there are the newer defense towns, 
requiring the building up from almost scratch of police, 
fire, health, water, sewage, library, education, recrea- 
tion, and welfare services. Imagine what it costs to 
provide, as we are now doing, 9 million pairs of mili- 
tary shoes, 11 million khaki shirts, 18 million pairs of 
pants, 33 million pieces of underwear, 63 million pairs 
of socks.*® 
This is total war and we are learning to appreciate 
its costs. Nor are we slow to adapt our expenditures 
to the new military fashions, just as we ourselves 
were among the leaders in developing those fashions, 
including the airplane and the tank, mechanized infan- 
try, the truck-drawn artillery, the assembly line as a 
means of mass production of these instruments of war- 
fare, and even, according to a recent English authority, 
the vertical attack by parachute.® These and other adap- 
tations are reflected in our present national defense bill. 
In World War I, we spent 15% of our defense funds for 
the navy. Reflecting the threat to British sea power 
and what many Americans believe is the dawning 
realization of our own destiny to inherit that power, we 
are now building a two-ocean navy which will consume 
not 15% but 40% of our total war expenditures. 
Soldiers’ pay is now absorbing 9% as against 14% in 
World War I, indicating a correspondingly increased 
ratio for the materials, the equipment and all the spe- 
cialized products that are the real sinews of modern 
warfare.’° Whereas there were few governmentally 
financed plants in World War I, Muscle Shoals being 
one of them, the government had by May 30 
of this year committed 3 billion dollars to the con- 
struction and financing of 1700 defense projects for 
World War II, aside from RFC loans and aside also 
from British commitments in this country which by 
April 30, 1941, had reached 146 million for 47 plants.” 
Thus we have, in our financial arrangements as well as 
in our productive undertakings, accepted the challenge 
of modern totalitarian warfare, for we have seen the 
fate of those who will not learn the new ways of 
defense and of administering and financing such a 
defense program. 
All of these figures deal with the defense bill coldly, 
in dollars only. However, no one of us, I am sure, 
lacks that solemn realization that in time of war our 
losses go far beyond financial sacrifices. There are 
human lives lost, moral values suspended, culture and 


civilization destroyed, which it would be sacrilege to 





8 For such examples and others, see Office for Emergency Manage- 
ment, Defense, One Year, June 1941. ' 

® Tom Wintringham, ‘‘Home Defense, The British Lesson,’’ New 
Republic, May 12, 1941, pp. 654-656. 

1% Harold D. Smith, supra, p. 90. 

1 Office for Emergency Management, Defense, June 3, 1941, p. 13. 
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analyze in mere monetary measures. And then there 
are the “after-costs of defense,” ?? the disruption of 
our economy, the future urge for normalcy which can- 
not be measured in monetary terms. Yet totalitarian 
warfare, when the choice of defending or succumbing 
is thrust upon the nation, has been taken for what it is: 
a highly technical marshalling of all the nation’s re- 
sources, including man power, materials, machinery, 
munitions, morale, and last but by no means least, 
money. 


How, then, are we going to provide that money for 
our defense? 


Il. Paying with Sweat 


First of all, we must produce more. It is significant, 
is it not, that the question, how are you going to get 
enough money to do so and so, should occasion an 
answer in the non-monetary terms of production. Pro- 
duce more, work more, and you will have more money. 
Obviously, for a nation as well as for an individual 
and his family work is an important prerequisite to 
money making. 

Now, a nation’s work, a nation’s production, is meas- 
ured in terms of the national income," which during 
the year 1940 amounted to about 76 billion dollars," 
as compared with a national income during the slough 
of the depression of about 40 billions in 1932.° For 
1941, as a result largely of the impetus given to our 
production by the defense program, the national in- 
come is being estimated at 90 billion,?® as compared 
with 65 billion in 1938 the year before the war started. 
If, say the economists, we take off in 1941 as much as 
20 billion of our 85 billion and use it for armaments, 
we would still be left with 65 billion dollars’ worth of 
output for non-military purposes which might be com- 
pared with our total national income for 1938.17 Of 
course, some of our best resources and most highly 
technical skills are being required by the defense pro- 
gram and consequently the production of civilian prod- 
ucts cannot be carried on as efficiently as before nor 
will we be able to maintain, as our defense production 
continues to accelerate, the same “cut” of the national 
income for normal production. Nevertheless it is lit- 





“For this term, I am indebted to Dr. Gerhard Colm, Principal 
Fiscal Analyst, United States Bureau of the Budget. See his article 
on ‘‘The Cost of Arming America”’ in the series entitled ‘‘Billions for 
Defense,” The Annals of the American Academy of Political and 
Social Science, March 1941, pp. 8-13. 

“For a definition of national income see U. S. Department of 
Commerce, National Income in the U. 8. 1929-35, p. 1. 

* Survey of Current Business, June 1941, p. 11. 

* U.S. Department of Commerce, Statistical Abstract of the United 
States 1940, Pp. 314. 

* Estimates at the Conference on National Income of the Bureau 
of Economic Research in May 1941 were 80 to 90 billion for 1941, 
based on 1929 prices. New York Times, May 24-25, 1941. By ex- 
tending the income figures for May and June, 1941, the 90 billion 
figure becomes the present estimate. 

* Alfred Kahler, ‘‘The Prospects of Inflation,’’ Social Research, 
May 1941, pp, 156-172; George A. Steiner, ‘‘Federal Fiscal Policy in 
National Defense,” Taxes, June 1941, p. 32. 
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erally true that in the first stage, the defense program 
pays a subs:antial part of its own way by increasing 
the national income through an increase in produc- 
tion. And this is done not by any fiscal legerdemain, 
but by the simple and genuinely desirable process of 
absorbing the unemployed resources of the country. 

One of our major unemployed resources has been 
man power, which even at the end of 1940 was esti- 
mated as high as 7 to 9 million.** Asa matter of fact, 
so much has the process of raising the national income 
become a matter of absorbing the unemployed, that it 
is now coming to be popular for the defense production 
literature to speak not merely in terms of the number 
of dollars spent, but also in terms of the number of 
workers employed or the number of hours worked. 
Our army strength, for example, was placed at 
1,300,000 on June 10, but on the same date, the official 
publication Defense announced practically the same 
figure as the number of defense workers urgently 
needed for recruitment by the end of 1941. These fig- 
ures are as compelling as the financial estimates them- 
selves. On May 24, the Associate Director of the 
Office of Production Management, Mr. Sidney Hill- 
man, announced that the program of vocational train- 
ing for defense jobs was graduating its millionth 
trainee, and that a grand total of 6 million workers 
had been graded and classified in defense industries.’® 

So we are training up as well as tooling up in order 
to hurry along the arduous process of converting man 
power and money into machines, materials and muni- 
tions. This is what we mean when we speak of 
increasing our production and national income. Ex- 
pressing the hopes of the country for a continued 
increase in the national income, the President in his 
budget message of last January stated succinctly, “The 
boundaries of our productive capacity have never been 
set.” This program of raising the national income to 
previously untapped levels is America’s challenge, 
whether it be war or peace. 


III. Role of Reduced Consumption 


The second means of financing the defense program, 
and that is a stage we are beginning to enter at the 
present time, is to consume less in the way of peace- 
time goods. In a sense, this is what is meant by de- 
fense priorities in the broadest sense—merely putting 
first things first: guns, munitions, military machines, 
bombs, range finders, tanks, gears, anti-aircraft guns, 
planes. Contrary to the popular slogan, it is not a 
question of guns versus butter. No one is seriously 
suggesting curtailment in the consumption of food and 
such like essentials. We are faced with the question 
not of guns versus butter, but of pursuit planes versus 





18 The National Industrial Conference Board estimate was 7 mil- 
lion; the Congress of Industrial Organizations, 9 million, 
1” New York Times, May 25, 1941. 
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private automobiles, and bombers versus aluminum 
kettles. No wonder, there was consternation abroad 
when it was announced on June 13 that automobile 
production had climbed to 134,682 units for the pre- 
ceding week, which was the highest volume since 
May 15, 1937, in spite of Office of Production Manage- 
ment’s request, that auto production be cut. No 
doubt there was a desire in the automobile trade to 
build up inventories before the cut went into effect, 
but the government became rightly concerned and on 
July 20 the Office of Price Administration and Civilian 
Supply recommended a cut in auto production that 
would reduce the consumption of scarce materials in 
the industry by 50% in the next 12 months.”° 

There are, of course, technical problems in convert- 
ing cuts in private consumption into war materials. 
Alfred Kahler has pointed out that a nation’s economic 
war potential equals the amount of maximum produc- 
tion above the necessities of life; that is, above the 
“efficient consumption minimum.” Eighteen billion 
dollars is the amount of this potential in the United 
States, according to the National Industrial Confer- 
ence Board, assuming a national income of 75 billions. 
This minimum consumption standard is postulated 
upon a sliding scale of reductions in consumption for 
the various income groups. Those depending on in- 
comes below $1,000, for example, would not be asked 
to reduce their consumption; the $2,000—$2,500 in- 
come group would lose about 14% of their present 
consumption; the $3,000-$10,000 group would lose 
35%; above $20,000 the loss would be 50%. Of an 
income between $15,000 and $20,000, $5,500 would be 
left for consumption. To be sure, not all savings in 
private consumption would be converted into war 
goods. Rental savings of 1.7 billions for example, 
might result in little more than a supply of empty and 
deteriorating house and office space, as Kahler points 
out. Certainly, however, a cut in the same amount for 
private automobiles would be of more help, and might 
be the best means of proving that the automobile in- 
dustry can be converted more quickly and more 
widely to armament production than is generally ad- 
mitted today." 

The role of reduced private consumption might be 
enhanced, according tu some, by a decrease in non- 
defense expenditures of government. The 1941 fed- 
eral budget comprehends a reduction of non-defense 
items from about 4 billion in 1941 to 3% billion in 
1942, while private or pressure groups, like the Na- 
tional Economy League, have been asking for non- 





* Office for Emergency Management, Defense, July 22, 1941, p. 3. 
7 Kahler, supra, p. 160. 


= The Budget of the United States Government, ‘Budget Message 
of the President,’’ 1941. 
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defense savings in 1942 ranging from 1.6 to 3 billions.” 

3udget Director Smith has warned, however, against 
over-enthusiastic estimates of non-defense savings in 
the federal budget, for, as he points out, “in a period 
of total defense, all governmental activities become re- 
lated to the defense effort.” ** There is also little 
hope that states and cities can at the present time 
appreciably curtail their services, many of which are 
essential and may as a matter of fact have to be in- 
creased to assist the defense program.”? Reducing 
non-defense consumption as a whole, however, may 
play fully as important a role as increasing the na- 
tion’s production. Indeed, for the first World War, 
it was estimated by John M. Clark that while 13 bil- 
lions came out of increased production, 19 billions 
were paid for by decreased consumption.”® 


IV. There’s Borrowing and Borrowing 


In addition to consuming less and producing more, 
government borrowing can be used as a third and 
complementary measure to help pay the bill for na- 
tional defense. At the time of the first World War, 
the desirability of financing war not by borrowing but 
on a pay-as-you-go basis, began to be generally recog- 
nized and the economics professors of 47 American 
universities petitioned Congress in 1917 for the adop- 
tion of such a policy.?” In actual fact, however, in- 
stead of a pay-as-you-go system, two-thirds of the 
costs of the first World War was financed by borrow- 
ing.** At that time we increased our federal debt from 
1 to 25 billion and since then we have advanced it to 
over 41 billions.2® Secretary Morgenthau has ex- 
pressed the hope that the experience of the first World 
War would be reversed in the present crisis, and that 
two-thirds of federal expenditures be met out of tax- 
ation, leaving one-third to borrowing.*° However 
there is little likelihood that this will happen because 
Congress has already shown a disinclination to in- 
crease taxation drastically enough to carry out such 
a policy. Even in the first World War the official 
proportion recommended by the Treasury was 50-50. 
Looking abroad, foreign finance policies show Ger- 
many and England both making special efforts to rely 
more heavily on taxation than they did in the last war. 





23 See National Economy League statement of June 2, 1941, trans- 
mitting a statement for economies totaling $1,652,000,000, and com- 
menting on the Brookings Institution estimates of between 2 and 3 
billion. 

24 Smith, supra, p. 93. 

*5 See Daniel W. Hoan, ‘‘The Prospect for State Services,’’ and 
Albert Lepawsky, ‘‘Probable Developments in State Revenues.” 
National Defense and State Finance (Proceedings of the Southwide 
Conference held at Tuscaloosa, Alabama, 1941), pp. 116-131. 

7s John M. Clark, The Costs of the World War to the American 
People, 1931, p. 282. 

27 Smith, supra, p. 94. 

*% Fred Rogers Fairchild, ‘‘How Can We Best Pay for Defense?” 
Bulletin of the National Tax Association, March 1941, pp. 162-167. 

2? U. S. Department of Commerce, Statistical Abstract of the United 
States, 1940, p. 321. 

% Speaking before the Senate Committee. New York Times, Feb- 
ruary 13, 1941, 
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Germany estimates that she has maintained her tax- 
debt ratio on a 50-50 basis. England has been main- 
taining hers on a 40-60." And not content with this, 
one of the major points stressed by England’s Chan- 
cellor of the Exchequer, Sir Kingsley Wood, when he 
introduced the budget this April was the importance 
of raising that country’s ratio of taxation to borrow- 
ing even higher if possible. 

Economists and statesmen today point out that debt 
is not good or bad per se, but depends rather on the 
economic circumstances prevailing at any particular 
time, such as current conditions of employment, trends 
in expenditures, contemporaneous legislation, and the 
state of private enterprise.** Fiscal policies like bor- 
rowing, planned public expenditures, and tax sched- 
ules must be combined not only in the proper degree 
but timed at the proper stages in order to accomplish 
our national objectives. 


RESH points of view suggest a variety of tech- 

niques that might be canvassed. Some months 
ago, Professor Simeon Leland, when considering initial 
fiscal policies that this country might have adopted in the 
course of expanding the defense program, suggested that 
if it were “capable of intelligently managing its fiscal and 
monetary affairs on a cyclical basis” even the device of 
borrowing via the issuance of paper money would 
have been “an appropriate course to consider.” ** An- 
other point that has been made in this period of re- 
thinking public borrowing policies is that the fiscal 
importance of a country’s debt should be measured not 
by its absolute size but by its interest or maintenance 
charges in relation to the national income. Here the 
United States Budget Director has shown that while 
the increase in annual interest on our federal debt be- 
tween 1938 and 1941 was 360 million dollars, the na- 
tional income was simultaneously being increased by 
30 billion dollars by virtue of the federal government’s 


*t According to German estimates made in May of this year out 
of an annual national income of 40 billion dollars (translated at the 
usually accepted rate of 214 marks per dollar) 12 billion was collected 
in taxes. This figure may be compared with a February announce- 
ment of 18 billion dollars of public debt incurred since the war 
began. New York Times, May 18, 1941, and February 7, 1941. 
British tax revenue covering the half year, September 1, 1940, to 
February 28, 1941, amounted to over 3% billion (recently translated 
at the rate of $4 to the £) out of an expenditure of a little less than 
8% billion. ‘‘British White Paper on War Finance,’’ Federal 
Reserve Bulletin, July 1941, p. 633. 

In regard to Nazi borrowing techniques see Dal Hitchcock, ‘‘The 
German Financial Revolution,’’ Harpers, February 1941, pp. 238-247. 
See also Mabel Newcomer, ‘‘Financing National Defense in Russia 
and the Axis Powers,’’ The Annals, supra, pp. 118-125; Bureau of 
Government, University of Michigan, pamphlet No. 10, ‘‘Financing 
National Defense,’’ pp. 12-13: Semi-official German data will be 
found in the Institute fur Konjunkturforschung (German Institute 
for Business Research) Weekly Reports, for example, Number 17/18, 
September 5, 1940; see also ‘‘Zahlen Aus Dem Reichstadt,’’ Der 
Deutsche Volkswirt, January 10, 1941, p. 588. 

= William Withers, ‘‘Our Mounting Governmental Debt,’’ The 
Annals, supra, pp. 175-183; Smith, swpra; and H. S. Bloch, P. Lange, 
F. H. Harbison, and H. G. Lewis, Economic Mobilization, 1940. See 
also the most recent analysis of deficit financing by Henry H. 
Villard, Deficit Spending and the National Income, 1941. 


’Simeon E. Leland, ‘‘Federal Debt Problems Arising from the 
Present Emergency,” The Annals, supra, pp. 184-196, 
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borrowing policy.*4 Looking at debt in its totality 
as a national burden, it is significant that the total debt 
of the United States, public and private was actually 
reduced by 2% billion dollars between 1932 and 1939, 
for although the public debt rose by 13% billion, pri- 
vate debt declined to 15 billion.*® 

So far as debt or deficits may be related to the main- 
tenance of the capitalistic or the democratic system 
(call our form of economy or government what you 
will) it has been repeatedly pointed out that American 
debt constitutes a much smaller proportion of the na- 
tional income than does that of Great Britain with its 
sound traditions of capitalistic banking. On the other 
hand Soviet Russia is the one major government in 
the world today that may boast of what has been called 
a “balanced budget,’ though not in the traditional 
American sense. The point is that when examined in 
a realistic and dynamic manner, a debt may differ from 
a debt just as a budget may differ from a budget, and 
both may be good or bad depending on circumstances.*® 

Government borrowing may also play a valuable 
role in helping us cut down our private consumption 
and in making the saving directly available for arma- 
ment productions. This is the role that the new gov- 
ernment defense bonds offer private investment on 
the part of high and middle-income groups with a 
capacity for savings,®” and of the defense certificates 
to facilitate installment payment of income tax by 
the lower income and other income groups as well. 

For the great mass of salaried persons and newly 
employed wage earners, there is the alternative possi- 
bility of utilizing the well known Keynes plan of 
“forced savings” which is designed to cut down pri- 
vate consumption and to prevent the inflationary 
tendencies which accompany expanded employment in 
war time through wage increases and the competitive 





% Smith, supra, p. 96. Far from a fear of debt, it is being pointed 
out that there is actually a demand for public debt. Budget Director 
Smith has stated that ‘‘66% of the federal securities issued since 1933 
are held by banks, insurance corporations, and other financial insti- 
tutions (which) would have run into serious difficulties if they had 
not been given an opportunity to invest in federal bonds in view 
of the lack of a sufficient supply of other issues.’’ The anti-adminis- 
tration answer to this has been the claim that were it not for the 
New Deal policies of regulating industry and finance, private invest- 
ment opportunities would have come forward to absorb these funds.”’ 
See also H. L. Lutz, ‘‘Loans vs. Taxes in Defense Financing,’’ The 
Annals, supra, pp. 207-215. 

% Withers, supra, p. 179. 

%6 British public debt as of 1939 was £8,301 million or $41% billion 
(translated at $5 in the £), The Statesman’s Year-Book, 1940, pp. 
41-42. For the same year, Britain’s national income was set at £5 
billion or $25 billion by the Chancellor of the Exchequer. ‘‘Com- 
parative Taxes: United States and United Kingdom,’’ The Tax 
Review, April 1941, Series B. In Soviet Russia ‘‘balanced budgets’’ 
are reported in the context of a preponderantly publicly owned na- 
tional economy with accounting techniques modified accordingly. 

% The Economist, London, May 3, 1941, pp. 579-580. See also 
Henry S. Bloch, ‘‘Borrowing for National Defense,’’ Taxes, May 
1941, pp. 266-269. There are, of course, many other technical eco- 
nomic problems connected with borrowing. Thus the preference is 
for the sale of bonds to individuals rather than to banks, so as not 
to increase bank deposits and therefore consumer purchasing power 
beyond that called for by the actual volume of production, thus 
avoiding the danger of inflation. See E, A. Goldenweiser, ‘‘Inflation 
—What It Is and How It Happens,’’ Domestic Commerce, April 24, 
1941, pp. 405-408; George A. Steiner, ‘‘Federal Fiscal Policy in 
National Defense,’’ Taxes, June 1941, p. 323 et seq. 
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bidding up of prices. The Keynes plan calls for tax- 
ing the rich to capacity and for borrowing from the 
lower income groups on a sliding scale which is pro- 
portionately greater as the income grows less. After 
the war the plan calls for repayments of these “forced 
savings” when they will be especially welcome by the 
lower income groups when post war contraction sets 
in.** Britain has already adapted her income tax 
schedules to incorporate some of Mr. Keynes’ sugges- 
tions for “forced savings” by these groups.*® An 
American version of the Keynes plan is the American 
Federation of Labor’s suggestion for a check-off sys- 
tem whereby the unions would collect wage incre- 
ments and put them into defense bonds for its 
members. Unless we conduct our borrowing program 
with some such originality, we are in danger of mak- 
ing the mistakes we made in the first World War. At 
that time, war expenditures were so inflated that their 
total of 39 billion in terms of 1917, 1918, 1919 and 1920, 
dollars have since been estimated to be worth not more 


than 15 billion in terms of the purchasing power of 
1930 dollars.*° 


V. Taxing—and No Fooling 


3ut borrowing does not exclude taxing, and this is 
the fourth means by which defense is now being 
financed in the United States. Writers as wide apart 
in their points of view as Harold G. Moulton and John 
T. Flynn recommend the consideration of a 100% tax- 
ing pay-as-you-go basis for the financing of the 
program." 

There is no full agreement on how well our tax 
system can absorb further taxes. Professor Fred Fair- 
child of Yale University has stated the case against 
heavier taxation as follows: 

“Today our total tax burden is 14 billions, instead of 2% 
billions as it was in 1916. It represents a per capita burden 
of $107 as compared with $25 in 1916. Instead of taking 
6% of the national income, taxation is now taking 20% or 
more. In fact, these figures show not merely how we have 
strained our tax elasticity since the beginning of the previous 
war; they show how elasticity stretched far more tautly than 
it was even at the peak of the financial effort of that war.” ® 
On the other hand, Professor Herbert Simpson of 
Northwestern University states: 

“In a country with a national income of 70 billions and a 
productive capacity of twice that amount, with a material 


standard of living higher than any other people in the world 
has ever conceived of, and, we may add, with an already 





% Henry S. Bloch, ‘‘The Piper Must Be Paid,’’ Chicago Times, 
July 20, 1941, John Maynard Keynes, ‘‘How to Pay for Defense,”’’ 
New Republic, July 29, 1940, p. 103. 

3% New York Times, April 2, 1941. 

See the statement and testimony of Mr. Bernard M. Baruch, 
former chairman of the War Industries Board, ‘‘Hearings before the 
War Policies Commission,’’ 71st Congress, 2d session, March 5-18, 
1931. 

*' Harold G. Moulton, ‘‘Fundamental Economic Issues in National 
Defense,’’ Brookings Institution, Pamphlet No. 26; John T. Flynn, 
“‘An Approach to the Problems of War Finance’’, The Annals, Janu- 
ary, 1936, pp. 183-218. 


“ Fred Rogers Fairchild, ‘‘A General Appraisal of the Federal Tax 
System,’’ The Annals, supra, pp, 44-50, 
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highly developed financial and revenue-collecting machinery 
at Washington, it is apparent that our government can raise 


revenues in any and whatever amount may be deemed 
needful.” “ 


Looking forward to the near future, it may be pos- 
sible to collect proportionately more taxes as the na- 
tional income rises, largely because of the progressive 
nature of the federal income tax system. Thus Pro- 
fessor Leland has estimated roughly that if the na- 
tional income is at 90 billion, some 10 billion or 11% 
can be collected in federal taxes, but if the national 
income goes up to 100 billions, 14 billion or 14% can 
be collected in federal taxes.** This may sound to the 
layman like some more magic with figures, but the 
bounties of a tax system under a rising national in- 
come are many. 

So far as the preferred type of taxation is concerned, 
the traditional conflict has already started between the 
“progressive” income tax on the one hand and the 
“regressive” sales tax on the other. We are now 
awaiting Congress’ decision, but in spite of the higher 
surtaxes suggested, none of our rates begin to com- 
pare with Britain’s “normal” income tax rate of 50%.*° 

Sales taxes, in spite of the objections of the experts, 
already have a strong place in the American tax 
system. One-third of our federal taxes are sales taxes 
on special products. Almost half of our states have 
general sales taxes in addition. Although President 
Roosevelt has opposed taxes which make “the rich 
richer and the poor poorer,” and although Secretary 
Morgenthau announced his opposition to “taxes on the 
tables of the poor,” the manufacturer’s sales tax idea 
lifts its head again, and a recent Gallup Poll showed 
that 42% of those questioned on the subject favored 
such a 2% federal sales tax.*® 

In spite of the opposition to them, sales taxes may 
come to be used more effectively, as a means of curtail- 
ing the consumption of non-defense goods that come 
into competition with war products. When making 
his recommendations to the Ways and Means Com- 
mittee, Price Control Administrator Leon Hender- 
son proposed that autos be taxed 20% and additional 
excise levies be considered on washing machines, elec- 
tric refrigerators, clocks, automatic oil burners, and 
stokers.47 The pending federal tax bill proposes a 
less drastic tax on automobiles and includes the other 
items on its tax list as well as radios and rubber arti- 
cles. Briefly, the idea is to lay heavy taxes and thereby 





* Herbert D. Simpson, ‘‘Social and Economic Implications of 
Taxation in the Defense Program,’’ The Annals, supra, pp. 132-142. 

# Simeon E. Leland, ‘‘Federal Debt Problems,’’ The Annals, supra, 
March 1941, p. 190. 

* Introduced in the April Budget for fiscal '41-’42. New York 
Times, April 2, 1941. Also see Buel W. Patch, ‘‘Taxation for Na- 
tional Defense,’’ Editorial Research Reports, April 5, 1941, p. 237. 
British-American comparisons should also take into account the 
income taxes levied by 23 of our states. 

# ‘Gallup and Fortune Polls,’’ Public Opinion Quarterly, June 
1941, p. 313. 

“Mr. Henderson made this suggestion before the House Ways 
and Means Committee on May 7, 1941. 
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discourage the production of “postponable commodi- 
ties,” #8 although until full production is achieved, not 
to burden by heavier taxation non-defense products 
that do not use up war essential plant capacity. Re- 
cently, a leading tax authority, described this policy 
as “impoverishing the consumer so he will not have 
the money to spend.” *? 

However, this solution still leaves us with the prob- 
lem of more fairly distributing the burden of taxation 
among the groups making up our society. This prob- 
lem is being more frankly faced as time goes on. Yale 
Professor T. S. Adams was not afraid to tell the United 
States Chamber of Commerce in 1928 that taxation 
always was and will continue to be a “class struggle.” 
His only hope was, and it is one that I should like to 
repeat: “The contest should be decently played ac- 
cording to the recognized rules of the game.” °° 


Whether we need use such strong language or not, 
we are face to face with the fact, as the Temporary 
National Economic Committee of the United States 
has recently pointed out that there are great discrepan- 
cies in tax burden between economic groups.*? Fam- 
ilies and individuals with incomes of $1,000 or less, and 
representing 47% of the income-earning units of the 
country, pay from 18 to 22% of their income in taxes, 
the highest percent being paid by the lowest income 
receiving groups; 52% more, earning between $1,000 
and $10,000 pay between 17 and 18% of their income 
in taxes; and 1%, those earning over $10,000 pay from 
25 to 38% of their income in taxes. High as they are 
these last rates represent less of a comparative sacri- 
fice than that made by the lower paid group. The 
sales tax alone will not touch these higher or upper 
middle income groups as 88% of all consumption ex- 
penditures, which would be the bulk of the taxable 
transactions under a sales tax, are made by those earn- 
ing under $5,000,°? and the others will escape their 
proportionate share of the tax burden unless an in- 
creasingly progressive income tax is applied. The 
further possibility that the income tax may be con- 
sidered not merely to tap those in the higher and mid- 
dle brackets, but also as a means of obtaining 
contributions and especially as a means of curtailing 
private consumption in the now reémployed lower 
brackets is indicated by the seriousness with which 
such unique proposals for wage deductions or deduc- 





4S This term was used by Mr. Cherne, ‘‘The Crisis and Your Pocket- 
book,’’ The Round Table, University of Chicago, June 15, 1941, p. 17. 


* Professor Leland made this statement in an interview reported 
in the campus daily of the University of Washington, June 26, 1941. 

°° See T. S. Adams, ‘‘Ideals and Idealism in Taxation,’’ American 
Economic Review, March 1928, pp. 1-8. 

*'H. D. Anderson, Taxation, Recovery and Defense, United States 
Temporary National Economic Committee, Monograph No. 20, p. 173. 
Mr. Kimmel using similar figures and a different set of hypotheses 
arrives at different conclusions. ‘‘Who Pays the Taxes?’’, The Tax 
Review, July 1941, Series B. 


2 National Resources Committee, Consumer Expenditures in the 
United States, 1939, p. 48. 
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tions for income tax at the source are being studied 
and discussed in the United States today.** 


VI. Back to the Fisc 


And that brings us to the fifth and final factor which 
might assist us in paying for the national defense pro- 
gram, in addition to greater production, less consump- 
tion, freer borrowing, and more taxation. This may 
be referred to as a new state of mind on fiscal matters. 
There is fortunately a flexibility of financial thinking, 
a sense of revenue experimentation, an appreciation of 
fiscal interrelationships in the minds of our experts in 
public finance, and also to some extent in our lay 
mind, which is probably at a higher level than seldom 
before in American history. Alexander Hamilton 
was, according to some of his contemporaries and cer- 
tain historians, a scoundrel who imposed the new- 
fangled tariff on the backs of the farmer and the 
consumer. But whatever one may think of the tariff 
or of Hamilton’s political philosophy, he did con- 
tribute, we must remember, the habit of thinking of 
fiscal and monetary affairs, of foreign trade and domes- 
tic manufacture, of tariff and taxation in a fairly inter- 
related manner.* Are we not returning to some such 
comprehensive form of thinking in our political econ- 
omy today when we tie together production and con- 
sumption, borrowing and taxation, budgeting and 
price policy? 

I doubt whether this is merely a temporary phe- 
nomenon of the war emergency. The restoration of 
the United States Bureau of the Budget to its proper 
place in federal policy making,*® the controlled use of 
extensive monetary controls during the depression,*® 
price controls during the defense emergency,” various 





53 See also the interesting data on the British experience in Roy 
Blough, ‘‘Problems of Federal Tax Administration,’’ The Annals, 
supra, pp. 157-165. See also A. G. Hart’s recommendations in his 
Economic Policy for Rearmament, Public Policy Pamphlet, No. 
33, 1940. Eighty-one American Economists recently addressed a 
memorandum to the President recommending a plan for deferring 
a portion of current ‘‘defense income’’ by converting it into govern- 
ment bonds. The Philadelphia Inquirer, July 25, 1941.. Aside from 
the collection at the source aspects of the social security taxes, the 
principal American experience has been in the Province of British 
Columbia. New York State also collects non-resident state income 
tax from tens of thousands of commuters at the source. Tax Ad- 
ministrators News, July 1941, p. 80. 

54 For a general history of the nation’s fiscal policies, see also D. T. 
Selko, The Federal Financial System, Washington, D. C., 1940. 
There have, according to Mr. Selko, been other periods of our 
history in which Secretaries of the Treasury attempted to attack 
the problems of financial policy in broad terms, but the early dis- 
integration of responsibility in fiscal affairs successfully defied the 
realization, of any national body of fiscal policy as such. See also 
“Defense: Who'll Pay the Piper?’’ The Round Table, University 
of Chicago, August 3, 1941. 

55 A Fiscal Division has recently been established in the reorganized 
Bureau of the Budget, as a result of the work of the President’s 
Committee on Administrative Management. For a conception of the 
budgeting process in fiscal and economic terms, see doctoral thesis 
written at the Littauer School of Public Administration, Harvard 
University, by Harvey S. Perloff, and his chapter on ‘‘Budgetary 
Symbolism,’’ Ch. II, Public Policy, edited by C. J. Friedrick and 
E. S. Mason, 1941. 

56 See Kahler, supra. 

57 With regard to price policy, there was in the United States 
‘“‘almost a complete failure to recognize the bearing of fiscal policy 
upon the price problem.’”’ C. O. Hardy, Wartime Control of Prices. 
Washington, D, C., 1940. 



















































































































































































































































































































committees and movements for the codrdination of 
federal, state and local revenues,”* and the preparation 
of a shelf of public works projects for the post- 
emergency and even post-war period **—all these are 
not mere war measures. Nor are they slavish imita- 
tions of the totalitarian fiscal devices and financial 
subterfuges of the Nazis. Our fiscal thinking had 
started to become more integrated and flexible along 
all of these lines, long before the Germans went to bat 
with their highly integrated war and economic ma- 
chine and their “Wehrwirtschaft,” military science in 
the most comprehensive sense. 










































































Nor are we standing still during the crucial period 
we are now in. Here too we are creating financial de- 
vices that reflect a measured sense of controlled 
experimentation in fiscal matters. Imagine the sig- 
nificance of the fact that once we got over the myth 
of neutrality, we did not immediately throw men and 
material into a fight we were not ready for, but in- 
stead created such big berthas as “cash and carry,” 
“lend and lease.” These are, until we decide whether 
we will have to put up our mitts and give blow for 
blow for our way of life—these are our surprise strate- 
gies, our unique tactics which history will call, I am 
sure, a timely match for the mechanized warfare, the 
mass armaments, the unexpected flood of the tanks and 
the planes which the Germans perfected so well, but 
which, may I remind you again, we originally created. 











































































































I should like to summarize with an encouraging 
note in spite of our vast problems, by again quoting 
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United States Budget Director, Harold Smith,®° who 
recently said: 

“From the aspect of public finance as well as that of private 
finance, I think we can agree that this country is fully pre- 
pared to meet whatever fiscal contingency may arise. Those 
who speak of our fiscal policy as leading to national bank- 
ruptcy are talking sheer nonsense. Those who say that this 
country is not fiscally prepared, fail to read the balance sheet 
of the richest nation on earth.” 

I should like to urge finally that we attempt to un- 
derstand the real significance of any monetary sacri- 
fices we are personally called upon to make, or any 
fiscal controls that are likely to be imposed in order 
to pay this bill for national defense.** Let me put it 
in this simple manner: we are not really sacrificing 
our luxuries, comforts and necessities, and thus lower- 
ing our standard of living. No, we are raising that 
standard. For the American standard of living com- 
prehends not merely the best food, shelter and cloth- 
ing for the mass of people, but also and perhaps more 
importantly, an equality of opportunity, a sense of 
freedom, a respect for the individual personality, a 
sentiment of social responsibility, and the privilege of 
telling our peers and our politicians, and also our 
enemies, that we don’t like them and why. This is the 
kind of life that no material improvement in the stand- 
ard of living of the most efficient Fascist world or pro- 
Fascist world can ever provide. Let us be willing 
to pay the bill but let us also expect delivery of the 
goods. 





53 The movement for revenue coédrdination is one of long standing 
and has the support of various groups. Thus, in 1925, a committee 
of the United States Chamber of Commerce considered some agency 
that would contain ‘‘representatives of the national government and 
of the various states for coédrdinating and systematizing the national 
and state taxation systems so that the overlapping, duplication, and 
inequities now existing may be reduced or eliminated.’’ In his 
budget message of January 8, 1941, President Roosevelt states: ‘‘I 
am as much concerned about our long-run need for an improved 
tax system as I am about the immediate necessity of financing the 
defense program. I have often expressed my belief that no really 
satisfactory tax reform can be achieved without readjusting the 
federal-state-local fiscal relationship. I urge a thorough investiga- 
tion of the possibilities of a comprehensive tax reform.”’ 

Following the lead of the Interstate Commission on Conflicting 
Taxation and the Tax Revision Council of the Council of State 
Governments in the ’30’s, Committees on the Codrdination of 
Federal, State and Local Revenues were organized in the '40’s by 
the American Bar Association, the National Tax Association, and 
the National Association of Tax Administrators. Henry F. Long 
is chairman of each of these committees, as well as of the Joint 
Committee representing all of these groups which was established 
in 1941. Recently a bill, (H. R. 5196) was introduced into Congress 
which would set up a Commission on Taxation in the United States 
authorized to investigate the overlapping of tax structure, Tax 
Administrators News, July 1941, p. 77. In 1917 the Council of the 
States and Federal and State Taxation which had been called to 
stop ‘‘federal encroachment on state’s rights’’ but which met after 
the first World War began, had as its keynote the following expres- 
sion of one of its delegates: ‘‘In time of war, Uncle Sam has the 
right of way in taxation. If need be he can have the whole highway. 
The states and cities will bump along on the roadside, in the ditches. 
or build new roads through the fields.’’ Rowland Egger, ‘‘World 
War I and State Finances,’’ National Defense and State Finance, 
(Proceedings of the Southwide Conference held at Tuscaloosa, 
Alabama, 1941). p. 55. 

For developments in Canada with regard to dominion-provincial 
tax relations, see Albert Lepawsky, ‘‘Canadian Federalism in 
Transition,’’ Public Administration Review, October 1940. pp. 76-81. 
Tax Administrators News, July 1941. 

5° National Resources Planning Board, Development of Resources 
and Stabilization of Employment in the United States, 1941. 

© Smith, supra. p. 100. 

61 Simpson, supra, 
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LTHOUGH the immediate and_ near-term 
financial prospects for municipalities as a 
whole are decidedly on the upgrade (by 

reason of increasing industrial activity), we should 
not lose sight of the fundamental problems facing 
local governments. Decentraliza- 
tion and its twin problem “blight” 
take no time off; it is here in every 
large and small city, and it is be- 
coming progressively worse as time 
spends itself without effective 
measures of abatement. Allied to 
this is the problem of “deferred 
maintenance” that so many large 
cities face. This, too, takes no 
vacation ; it continues to grow with 
the passing of every day of munici- 
pal neglect. 

The national defense program 
with its attendant speeding up of 
industrial activity and uplifting of 
the national income should yield 
favorable financial prospects for 
most all urban centers, although to 
many localities the national defense 
program brings in contingencies 
and obligations related to the 
necessity of providing new and enlarged public 
services. The current favorable opportunity, how- 
ever, should be advantageously utilized by local gov- 
ernments to strengthen their financial position to 
cope with existing problems and to meet any exigen- 
cies that the future may cause. 

\Ve are now entering a period of great industrial 
activity, which may last a long time or it may be 
abruptly interrupted. New plants are built and new 
industries are located in many towns throughout the 
continental United States. New homes and new dwell- 
ing facilities are constructed to house, in many in- 
stances, an overflowing supply of temporary labor. 
New utilities and new services are necessarily created 
to provide for an increased population. Higher gov- 
ernment costs in many localities are unavoidable, but 
these may or may not be compensated by fresh tax 
sources although collection, and other revenues, should 
be expected to improve. The process of decentraliza- 
tion most likely will be overlooked and even quickened, 
while the maintenance of the physical establishment 
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of the municipal government may be further neglected 
under the urgency of the national defense program. 

What the net results are likely to be a year or two, 
or three years, from now only time will determine. 
Likewise, what the financial status of each local 
tax entity is likely to be at the 
end of this period, again time alone 
will settle. A great deal will 
depend, in so far as the individual 
cities are concerned, on how much 
progress will be made to prevent 
the occurrence of additional debts 
while providing adequate main- 
tenance for municipal properties 
and services. Sustained balanced 
budgets without exhausting local 
resources should be the keystone 
of local fiscal policies. 

These considerations become 
more significant when contrasted 
to the position of our larger cities 
in the light of findings revealed in 
the 1940 census of population 
trends. Preliminary reports cover- 
ing the 1940 census show that cen- 
tral cities in metropolitan areas in 
the eastern, northern, and central 
regions of the country have ceased to expand while 
communities on the periphery show a healthy growth. 
Even in those central cities where some population 
increase was registered between 1930 and 1940, the 
growth was less pronounced than in the outlying 
cities or towns of metropolitan areas. 

The emergence of an adverse trend in population, 
conveys to many cities a warning that the revenue 
pump is running into drifting sand, and any attempt 
to saddle the smaller population with higher taxation 
and heavier debts will merely result in the widening 
of the decentralization process with all its unfavorable 
implications on local government finances. It has 
been estimated, on the basis of local studies in 
St. Louis, Birmingham, Boston, and other cities, that the 
cost of “blight” to cities amounts to between 10 to 20 
percent of their annual budget. The actual cost de- 
pends upon the nature and extent of blighted areas 
and the character of government services and costs. 

It is to be noted that the tax rate and debt trend 
of local government entities is steadily moving up- 
ward. The accompanying tables are indicative of the 
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prevailing trends in tax rates and debt burdens, al- 
though the condition of individual cities is not uniform. 
There are a few of the larger cities that have been 
actually reducing their debt burdens in the past few 
years, after they had experienced a progressively ris- 
ing trend in debts for several years. There are even 
fewer cities which have been able to reduce tax rates, 
barring those which were placed under strict tax 
limitation laws. The long-term trend nevertheless 
has been for higher tax rates and heavier debt burdens. 


Table 1 
Assessed Valuations and Tax Rates for Cities over 30,000* 
(Up to 310 cities classified in five groups) 
For years 1930-1940+ 








Av. Assessed -—-Tax Rates per $1000 





Valuation Average Average 
Year Per Capita Unadjusted Adjusted" 
1930 ~ $1,823 $33.94 $24.72 
1931 é .... 1,848 35.04 25.03 
1932 caws tee 35.85 26.25 
1933 on 1,592 34.77 25.53 
1934 1,500 34.64 25.47 
1935 1,453 35.34 25.70 
1936 1,482 35.13 25.84 
1937 1,455 36.49 26.25 
1938 1,464 38.53 2/2 
1939 1,399 39.67 27.42 
1940 1,378 40.08 28.01 


* Note: These data reflect the general trend in assessed valua- 
tions and tax rates, rather than definite values. They are not strictly 


comparable as they are based on a varying number of reporting 
cities from year to year. 


+ Source: Detroit Bureau of Government Research. 
1 Adjusted to 100% estimated current values. 


Table 2 
Outstanding Municipal Debt* 
Years Ended June 30, 1920-1940 
(In Millions) 











Total Total 

Year Gross Debt Year Gross Debt 
1920 $ 7,746 | Perec $19,060 
Ie! -. «. = 8,476 BOOS fssccvnry See 
1922 9,893 WS cccicas. FS 
1923 10,598 1934 18,823 
1924 , 11,633 1935 . 18,972 
1925 . 12,830 1936 .. 19,212 
1926 .. 13,664 io 19,152 
1927 14,735 1938 19,170 
1928 15,699 1939 19,626 
1929 16,760 1940 . 19,891 
1930 17,985 





* Source: U.S. Treasury Department Reports. 


Orderly Growth Important 


The rising trend in tax rates and debt burdens was 
undoubtedly justified when accompanied by a steady 
growth in population and economic importance. As 
the population increased, cities were warranted in con- 
tracting bonded obligations to finance improvements 
and services, which in turn necessitated higher tax 
rates to provide needed revenue for debt charges and 
public services. Cities may properly undertake the 
financing of new improvements and new services re- 
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quiring heavy initial investment from the proceeds 
of bond sales when consistent with their economic 
growth and financial resources. 

The position of many of our cities has been chang- 
ing, as their population or industries are becoming 
static or declining. Stabilized or static communities 
are not excused in expanding bonded obligations for 
replacements. Maintenance of municipal properties 
and similar improvements should be financed from 
current revenues. Moreover, many communities have 
not retired old existing debts, while others have re- 
funded maturing obligations or have covered (or are 
still covering) operating deficiencies and relief outlays 
from the proceeds of bond sales, for which there is 
no economic justification. 


Lack of Tax Diversification 

Local governments by tradition and law are vested 
with the duty of providing their communities with es- 
sential public services. The nature of these services 
has been steadily expanding in recent years, at an 
ever-increasing cost. In contrast to this, the main 
sources of revenue to municipalities remain confined 
to the general property levy, supported by miscellane- 
ous fees and rates which are strictly regulated by the 
state. While these sources were sufficient in the early 
years to provide adequate fiscal revenue to local gov- 
ernments, the increasing scope in the functions and 
costs of government renders the problem of financing 
these services difficult. Today, many cities face the 
problem of a restricted tax base, by reason of depleted 
property values, extension of tax exemptions, and the 
process of decentralization. 

Thus, most of our cities (particularly the central 
cities of metropolitan areas) find themselves criss- 
crossed by two sets of trends. On the one hand, their 
tax base is being gradually debased by emigration of 
industry and the higher taxpaying element of the 
community, and the extension of tax exemption. On 
the other hand, their population contains an ever- 
increasing percentage of the lower income groups, re- 
quiring more services and greater public support. In 
other words, while the revenue is being restricted, 
the area and the population not paying their way are 
increasing, throwing local budgets out of balance. 


Clarification of State-Local Relationships Important 


Federal subsidies in one form or other have been 
aiding local governments in the past few years to meet 
their financial requirements, and an emergency fund 
of $150,000,000 was recently authorized by the Presi- 
dent to aid localities to meet the cost of local public 
services incidental to the national defense program. 
Likewise, the states have extended aid to their locali- 
ties by passing down part of new and additional reve- 
nues, but it becomes evident that, [Turn to page 565] 
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Personal Holding Companies 


By HARRY SILVERSON* 


need for a revision of the “dividends paid” credit 

provisions of the Internal Revenue Code which 
will bring them into harmony with provisions of the 
Code governing the taxation of personal holding com- 
panies. Action appears necessary in respect of the 
following three aspects of the credit: 

1. The definition of “Dividend Carry-Over”, pre- 
sently contained in section 27(c) of the Internal Reve- 
nue Code. 

2. The definition of “Net Operating Loss of Pre- 
ceding Year”, presently contained in section 26(c) of 
the Internal Revenue Code. 

3. The definition of “Basic Surtax Credit”, presently 
contained in section 27(b) of the Internal Revenue Code. 


/ : VHIS article is written to demonstrate the urgent 


1. Dividend Carry-over 


The first enactment imposing a special surtax on 
personal holding companies is section 351 of the Reve- 
nue Act of 1934. Subdivision (a) of that section im- 
poses this surtax on “the undistributed adjusted net 
income” of personal holding companies. Subdivision 
(b)(2) defines the term “undistributed adjusted net 
income” to mean “adjusted net income” minus various 
items including “dividends paid during the taxable 
year’. No relief is given in this first enactment of the 
tax on personal holding companies for an overdistribu- 
tion in one or more prior years. The Revenue Act of 
1936 continued this omission, but this time by specific 
language: 

“Sec. 351. Surtax On Personal Holding Companies . 

(2) The term ‘undistributed adjusted net income’ 
means the adjusted net income minus the sum of: 


(C) The amount of the dividends paid credit 


provided in sec. 27, computed without the benefit of subsection 
* * * 


_ 


. * New York City. Tax Consultant and Member of the New York 
ar, 
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(b) thereof (relating to the dividend carry-over).” 


(Italics 
supplied.) 


Section 27 was a new provision, brought into the 
statutory scheme with the enactment of the highly 
controversial and short-lived undistributed profits tax. 
Its primary purpose was to set forth, as explicitly as 
possible, all the rules governing the allowance of a 
dividends paid credit for purposes of computing a cor- 
poration’s undistributed profits tax liability. So long 
as the law (prior to 1936) contained species of undis- 
tributed profits taxes applicable only to a small per- 
centage of corporate taxpayers (i.e. to personal holding 
companies under section 351, and to corporations 
whose dividend policy ran afoul of the provisions of 
section 102), Congress did not feel the need to provide 
a comprehensive set of rules for determining the “divi- 
dends paid credit”. However, this new type of un- 
distributed profits tax, almost universal in its possible 
application, required more explicit rules for the deter- 
mination of the retained income subject to the tax; 
hence section 27. 


The key term around which section 27 of the Reve- 
nue Act of 1936 revolved is “adjusted net income”. 
A distribution of an amount less than the “adjusted 
net income” brought the undistributed profits tax into 
play, whereas a distribution in excess of such “adjusted 
net income” became the basis for a dividend carry- 
over to subsequent years. Section 351, governing the 
taxation of personal holding companies, likewise made 
“adjusted net income” the starting point for deter- 
mining surtax liability. While the “adjusted net in- 
come” for the undistributed profits tax was, in most 
cases, different from the “adjusted net income” for the 
personal holding company tax,’ no problem resulted 
from this discrepancy, since the 1936 Act did not permit 
a dividend carry-over to personal holding companies. 
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The Revenue Act of 1938 effected two important 
changes in this picture. The first permitted a personal 
holding company henceforth to avail itself of a divi- 
dend carry-over in computing its “dividends paid 
credit”. The second substituted for the term “ad- 
justed net income” the term “Title IA net income”.? 
The Internal Revenue Code continued these changes, 
except that the term “Subchapter A net income” is 
used in lieu of the term “Title IA net income”.* Had 
only the first change been made, no particular difficulty 
would be experienced in obtaining a correct dividend 
carry-over for personal holding companies. Thus, let 
us assume a personal holding company on the accrual 
basis,‘ with the following income and deductions: 





Interest from corporate bonds $30,000 
MIN ono oie 5 ce ie ws 30,000 
Capital GAINS oc coins cecce. 50,000 
Total gross income $110,000 
Miscellaneous deductions $10,000 
Contributions (actual $10,000) 5,000 ° 
Net income and adjusted net income $95,000 





If dividends totalling $100,000 were distributed in 1938 
by this corporation, it would pay no undistributed 
profits tax and would have a carry-over to 1939 of 
$5,000. For personal holding company tax purposes, 
the “adjusted net income” (had the change to “Title 
IA net income” not been made) would be as follows: 


Statutory net income, as above............. $95,000 
Less: Deduction for portion of contribution 
to charities not allowed in determining 

net income 5,000 

“Adjusted Net Income”.......... $90,000 


Having paid a dividend of $100,000, the carry-over to 
subsequent years for personal holding company tax 





1 **Adjusted net income’’ for the undistributed profits tax includes 
no government bond interest, whereas ‘‘adjusted net income’”’ for 
the personal holding company tax includes so much of such interest 
as is subject to surtax in the hands of individuals. Furthermore, 
in the case of a company on the cash basis, the income tax deduct- 
ible in arriving at ‘‘adjusted net income’’ for undistributed profits 
tax purposes is the income tax payable for the year in question, 
whereas in arriving at ‘‘adjusted net income’’ for personal holding 
company tax purposes, this deduction encompasses income taxes 
paid during the year. 

2 This change was undoubtedly prompted by the fact that the 
Revenue Act of 1938, as framed by the House Ways and Means 
Committee, contained no fewer than five varieties of undistributed 
profits taxes, namely, the undistributed profits tax, the personal 
holding company tax, the surtax under sec. 102, the Supplement P 
variety applicable to so-called ‘‘foreign personal holding companies,’’ 
and the ill-fated third basket (Title IB) tax. 

3’ The pertinent portion of sec. 504 of the IRC reads as follows: 

‘‘For the purposes of this subchapter the term ‘undistributed 
Subchapter A net income’ means the Subchapter A net income 
(as defined in sec. 505) minus— 

(a) The amount of the dividends paid credit provided in 
section 27(a) without the benefit of paragraphs (3) and (4) 
thereof a we 

* While most personal holding companies are on the cash basis, 
an accrual basis is assumed for purposes of this example in the 
interests of clarity of presentation. Otherwise, the income tax 
deductible for purposes of the two ‘‘adjusted net’’ incomes under 
discussion will differ. See footnote 1, supra. 

5 Sec. 23(q) of the Revenue Act of 1938 (and of the IRC) provides 
for a maximum deduction for contributions to charities equal to 5% 
of net income. Sec. 406 (sec. 505 of the IRC) permits a 15% deduc- 
tion in lieu of this 5% deduction, for holding company tax purposes. 
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purposes would be $10,000, as contrasted with the 
$5,000 carry-over available for undistributed profits 
tax purposes. 

Had the second change, i. e., the substitution of the 
starting point “Title [A net income” for the old start- 
ing point “adjusted net income” been accompanied by 
including in Title IA of the Revenue Act of 1938 and 
in Subchapter A® separate rules for determining the 
dividend carry-over applicable to personal holding 
companies, little difficulty would arise in obtaining a 
correct dividend carry-over for personal holding com- 
panies. But by (1) permitting the carry-over to per- 
sonal holding companies, (2) removing from Subchapter 
A the term “adjusted net income”, and (3) requiring 
the dividend carry-over to be determined by reference 
to the section 27 term “adjusted net income”, Con- 
gress unwittingly created an anomalous situation. 
The result is that when “adjusted net income” of a 
corporation for a given year is less than its “Sub- 
chapter A net income”, the amount of the dividend 
carry-over for personal holding company tax purposes 
becomes greater than Congress intended; conversely, 
when a corporation’s “adjusted net income” exceeds 
its “Subchapter A net income”, this dividend carry-over 
becomes less than Congress intended. A few concrete 
examples clarify this point. 


Example A 


Corporation “X”, on the accrual basis, has paid 
dividends in 1940 of $98,000 on the basis of the follow- 


ing income picture for said year: 


Interest from corporate bonds.............. $40,000 
MRE es, are aren a re cas Geers nes oust eee 20,000 
WM tor ctw cara itech cares ie abbas 50,000 
rs CUNEO Gan ee $110,000 
Less: Long-term capital losses. .. .$100,000 
Miscellaneous deductions... 10,000 110,000 
Net income, adjusted net income 
and normal-tax net income..... —0— 


On these facts, the long-term capital loss being de- 
ductible in full in arriving at net income,’ the company 
pays no normal tax and its “adjusted net income” 1s 
zero. For personal holding company tax purposes, 
only $2,000 of the capital loss is deductible,® giving the 
company a “Subchapter A net income” of $98,000.° 
Having distributed $98,000, no surtax liability results. 
Now, let us assume the identical set-up for 1941, ex- 
cept that no dividends are paid. The normal supposi- 
tion would be that surtax liability has been incurred 
on $98,000 of “Undistributed Subchapter A net in- 
come”.?° But, amazingly enough, the surtax liability 





® The term ‘‘Subchapter A’’ is meant, throughout the article, to 
refer to Subchapter A. of Title 2 of the Internal Revenue Code. 

* Sec. 117(d) IRC, 4s amended by sec. 212(a), Rev. Act of 1939. 

8 See. 505(d) IRC, as amended by sec. 212(d), Rev. Att of 1939. 

® Sec. 505, IRC. rs 

™ Secs. 500 and 504, IRC. 
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is zero, in spite of the non-distribution of dividends. 
For section 504 of the I.R.C. defines “undistributed 
Subchapter A net income” as being the “Subchapter 
A net income” ($98,000 in this case) minus “the amount 
of the dividends paid credit provided in section 27 (a) 

”. Section 27(a) defines the term “dividends paid 
credit” to include “(2) The dividend carry-over to such 
year, computed as provided in subsection (c)”. Sub- 
section (c) of section 27 provides, in turn, that the 
dividend carry-over shall include “the excess, if any, 
by which the basic surtax credit for the first preceding 
taxable year exceeds the ‘adjusted net income’ for such 
year” (italics supplied). The basic surtax credit of 
the “X” corporation for 1940 was equal to its dividends 
paid of $98,000," whereas its “adjusted net income” 
was zero. Ergo, the dividend carry-over to 1941 is 
$98,000. In other words, despite the expressed inten- 
tion of Congress to limit the capital net loss of a 
personal holding company for Subchapter A surtax 
purposes to $2,000,’* all that has been accomplished is 
a shift of the deduction of a capital net loss to the 
following year or years.” 


A similar frustration of Congressional intent has 
also been caused in respect of disallowed deductions 
(for personal holding company surtax purposes) of 
certain types of expenses and depreciation under sec- 
tion 505(b) of the I.R.C.* The accuracy of this con- 


1 Sec. 27(b) (1), IRC. 

2 This limitation has been in the law since the enactment of the 
Revenue Act of 1937. Cf. sec. 351(b)(3)(C) of the Revenue Acts of 
1934 and 1936 with sec. 356 of the Revenue Act of 1936 (as added 
by Revenue Act of 1937), sec. 406 of Revenue Act of 1938, and sec. 
505 of IRC (particularly subdiv. (d), added by sec. 212(d) of Reve- 
nue Act of 1939). 

The House Ways and Means Committee stated the following in 
connection with the Revenue Act of 1939: 

“‘For the purposes of the surtax imposed upon domestic per- 
sonal holding companies, losses from sales or exchanges of 
capital assets shall be allowed, as under existing law, only to 
the extent of $2,000 plus the gains from such sales or ex- 
changes.’’ (XVIII-2 CB 511-512.) 

3 The carry-over is available for two years, and in some instances 
for three years, under sec. 27(c). No direct carry-over of a long- 
term net capital loss, as such, is permissible even for normal-tax 
purposes under sec. 117. 

The same problem does not exist in connection with Supplement 
P ‘foreign personal holding companies’’ or sec. 102 corporations, 
since no dividend carry-over is provided for in either Supplement P 
or sec, 102. However, through loose draftsmanship, sec. 102 com- 
panies may receive the benefit of the same short-term capital losses 
two years in succession. Thus, assume a corporation which is sub- 
ject to the sec. 102 surtax for 1940 and 1941. In 1940 it has a gross 
income of $100,000 consisting of dividends and interest on corporate 
bonds, and a short-term capital loss of $100,000. While this loss is 
not deductible for normal-tax purposes (sec. 117(d), IRC), it is 
deductible for purposes of arriving at ‘‘section 102 net income’”’ 
(see. 102(d)(1)(C), IRC). Assume now, that in 1941, it has a gross 
income of $200,000, consisting once again of dividends and interest 
of $100,000, plus $100,000 of short-term capital gains. Its net income 
is $100,000, since the 1940 short-term capital loss may be offset 
against the 1941 gain (sec. 117(e), IRC), and accordingly its 1941 
“sec. 102 net income’’ is $100,000. Result: The same deduction has 
been obtained twice. 

' “See. 505 Subchapter A Net Income 

For purposes of this subchapter, the term ‘Subchapter A Net 
Income’ means the net income with the following adjustments: 

ae * * 





(b) Deductions Not Allowed.—The aggregate of the deductions 
allowed under sec. 23(a), relating to expenses, and sec. 23(1), relat- 
ing to depreciation, which are allocable to the operation and main- 
tenance of property owned or operated by the corporation, shall be 
allowed only in an amount equal to the rent or other compensation 
received for the use of, or the right to use, the property, unless 
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clusion can be tested by substituting in Example A, 
for the long-term capital losses, an equivalent amount 
to represent expenses and depreciation which section 
505 disallows in arriving at “Subchapter A Net In- 
come”, but which are not disallowed in determining 
“adjusted net income”. 

Another similar, but less clear, possibility of an 
excessive carry-over exists in connection with a per- 
sonal holding company receiving interest on govern- 
ment bonds, which interest is includible in gross 
income but is not subject to the corporate normal tax. 


Example B 


Corporation “X”, on the accrual basis, has paid divi- 
dends in 1940 of $100,000 on the basis of the following 
income picture for said year: 


Interest on Treasury bonds............... $ 50,000 

SINS es sis crus a Weer stain Benen 60,000 

ccc Cee ee ee $110,000 

TOSS TOSCO EIONNS aos ss 5 hss te eens ale eles eens 10,000 

(Ce ce ae $100,000 

Less: Interest on Treasury bonds......... 50,000 
Adjusted and normal-tax net income....... $50,000 * 


The corporation pays a normal tax on only $50,000. 
However, its “Subchapter A net income”, which is 
based upon net income, rather than “adjusted net in- 
come”, is $100,000, requiring a distribution of $100,000 
to avoid the personal holding company surtax. The 
late undistributed profits tax, commencing with the 
Revenue Act of 1938,1* had also required a distribution 
of $100,000, which requirement was effected by defin- 
ing the term “basic surtax credit” }7 (i. e., the credit for 
dividends paid during the current year) *® as meaning 





it is established (under regulations prescribed by the Commissioner 
with the approval of the Secretary) to the satisfaction of the Com- 
missioner: 

(1) That the rent or other compensation received was the high- 
est obtainable, or, if none was received, that none was obtainable; 

(2) That the property was held in the course of a business car- 
ried on bona fide for profit; and 

(3) Either that there was reasonable expectation that the opera- 
tion of the property would result in a profit, or that the property 
was necessary to the conduct of the business.’’ 

16 Sec. 13(a)(1), IRC, defines the term ‘‘adjusted net income’’ to 
mean ‘‘net income minus the credit provided in section 26(a) relat- 
ing to interest on certain obligations of the United States and 
Government corporations.’’ Sec. 13(a)(2), IRC, defines the term 
‘“‘normal-tax net income’’ to mean ‘‘the adjusted net income minus 
the credit for dividends received provided in sec, 26(b).”’ 

16 Cf. Sec. 27(b) of Revenue Act of 1938 with sec. 27(a) of Revenue 
Act of 1936. In making the change in the 1938 Act, the House Ways 
and Means Committee stated: 

“If a taxpayer receives interest on the obligations of the 
United States and certain Government corporations for which a 
credit is provided in section 26(a), the amount of the dividends 
paid is diminished by the amount of such credit. Since a cor- 
poration is not taxed with respect to such interest, there seems 
to be no sufficient reason for permitting the corporation to 
reduce its tax by allowing a credit for distribution of such 
interest to its shareholders in dividends.’ (XVIII-1 CB (Part 2) 
p. 743). 

17 Sec. 27(b)(1) Rev. Act of 1938; see also same section, IRC. 

18 The ‘‘dividends paid credit’ is defined by sec. 27, Rev. Act of 
1938 and of the IRC to include (1) the basic surtax credit, (2) the 
dividend carry-over, (3) the so-called deficit credit, and (4) the 
‘‘indebtedness’”’ credit. Items (3) and (4) are not permitted for 
purposes of computing the personal holding company surtax ‘‘div- 
idends paid credit’’ (sec. 504(a) IRC). 
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the “dividends paid during the taxable year 

reduced by the amount of the credit provided in sec- 
tion 26(a) relating to interest on certain obligations 
of the United States and Government corporations”. 
In other words, for undistributed profits tax purposes 
the basic surtax credit is $50,000 (i.e., dividends paid 
of $100,000 less the interest on government bonds of 
$50,000). For personal holding company surtax pur- 
poses, the credit should be, and is, $100,000 rather than 
$50,000 since the “Subchapter A net income”, as in- 
dicated above, is equal to the net income of $100,000 
rather than the adjusted net income of $50,000. This 
higher basic surtax credit was given personal holding 
companies by the following language in section 504 


of the I.R.C.: 19 


“For the purposes of this subchapter the term ‘undistrib- 
uted subchapter A net income’ means the subchapter A net 
income (as defined in sec. 505) minus— 


(a) The amount of the dividends paid credit in sec. 27 (a) 
without the benefit of paragraphs (3) and (4) thereof (com- 
puted without its reduction, under sec. 27 (b) (1) by the amount 
of the credit provided in section 26(a), relating to interest on 
certain obligations of the United States and Government corpo- 
rations); .. (Italics supplied.) 

Zecause of the parenthetical matter, there is no diff- 
culty in reaching the correct 1940 “dividends paid 
credit” for the “X” corporation (however deplorable 
the complicated statutory cross-references may be). 
When we come to determining the dividend carry- 
over, however, trouble commences. This carry-over, 
as we have seen above, is equal to the 1940 “basic 
surtax credit” minus the 1940 “adjusted net income”. 
For the undistributed profits tax, the result is, cor- 
rectly, zero, i. e., $50,000 (“basic surtax credit’) minus 
$50,000 (“adjusted net income”). For personal hold- 
ing company surtax purposes, the parenthetical matter 
contained in section 505(a) above quoted creates a 
“basic surtax credit” of $100,000. If this be so, then 
corporation “X” has a carry-over to 1941 of $50,000, 
rather than zero, again defeating Congressional intent.?° 

To this point, three examples have been cited of 

instances involving an excessive carry-over.”! Due to 





1 See also sec. 405(a), Rev. Act of 1938. 

2 It might be argued that the parenthetical matter in sec. 505(a) 
is to be read as applying only to a determination of the current 
year’s basic surtax credit and not to a determination of the ‘‘basic 
surtax credit’’ which determines the amount of the dividend carry- 
over. However, the House Ways and Means Committee Report 
states: 

“Under Title IA of the Revenue Act of 1936, as amended, a 
personal holding company is not allowed the benefit of the div- 
idend carry-over in computing its dividends-paid credit. For 
reasons of equity, the bill extends to personal holding companies 
the benefit of a dividend carry-over. This is accomplished in 
sec. 405 of the bill which allows a deduction for the dividends- 
paid credit provided in sec. 27 in computing tax under Title IA 
of the bill. Furthermore, this credit is to be computed without 
reduction under sec. 27(b)(1) by the amount of the credit pro- 
vided in sec. 26(a) relating to interstate on certain obligations 
of the United States and Government corporations’’ (italics sup- 
plied). (XVIII-1 CB (Part 2) p. 765.) 

Theré is thus at least an ambiguity which should be cleared up by 
specific language. 


71 Another instance in which an underdistribution nevertheless 
gives rise to no personal holding company surtax arises from an 
error in the composition of, and instructions attached to, Form 
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the same lack of codrdination between the terminology 
of section 27 and that of Subchapter A, situations 
develop in which an aborted carry-over results. Thus: 


Example C 


Corporation “X”, on the cash basis, had no net in- 
come in 1939, paid dividends of $100,000 in 1940, and 
made contributions to charities of $25,000, on the basis 
of the following income picture for 1940: 


Dividends ...... SPER SOE Tih yt Te Sear, $ 60,000 
Interest on corporate bonds............... 50,000 
GlGSS MCOMS c66 255. soe asewosadatoes. $110,000 
Less: Miscellaneous deductions. .. .$10,000 
Charities (5% limitation).... 5,000 15,000 


Net income, adjusted net income, and normal- 
eee WE CII 5 ov is 2 eb eres isle Sines $95,000 


In calculating its personal holding company surtax 
liability, the picture is as follows: 


TIO MAIONN oe ga o3, 2 e e R ea ieed cite $95,000 
Additional deduction for contribution to chari- 

ties €15% lmitation)~...... 2... cesee dex 10,000 
Subchapter A net income: ....2.......06%... $85,000 


One would expect the dividend carry-over to 1941 to 
be $15,000, i. e., $100,000 (“basic surtax credit’), less 
$85,000 (Subchapter A net income). However, be- 
cause the dividend carry-over is determined by deduct- 
ing from the “basic surtax credit” the “adjusted net 
income”, the carry-over is only $5,000. 

The identical situation, but in even more curious 
form, prevails with respect to personal holding com- 
panies which have paid an income tax to a foreign 
country. If credit for such foreign tax is claimed 
against the normal tax, under section 131, thereby 
rendering the foreign tax non-deductible in arriving at 
net income,” the “adjusted net income” again exceeds 
the “Subchapter A net income” (by the exact amount 
of such foreign tax) since this tax is deductible in ar- 
riving at “Subchapter A net income”.** This disparity 





1120H. Line 1 of said Form calls for the insertion of ‘‘Net income 
(as defined in Chapter 1 of the Internal Revenue Code) (see Instruc- 
tion 1)’’. Instruction 1 states that net income, as defined in Chap- 
ter 1, is ‘‘the amount shown as item 32, page 1, Form 1120’’. Said 
item is labeled on Form 1120 as ‘‘net income”’ and is arrived at 
after having excluded from ‘‘Gross Income’”’ all interest received 
on securities issued by instrumentalities of the United States (see 
line 8, page 1, and line 15 (5) of Schedule M, page 4, of Form 1120). 
This exclusion (quite incorrect, since such interest is part of gross 
income, although also the subject of a credit in arriving at ad- 
justed, and hence taxable, net income for normal tax purposes), 
has apparently been directed as a matter of convenience since such 
interest is also exempt from the declared value excess profits tax— 
the only other tax treated on Form 1120 (cf. line 6, page 1, and 
Schedule B, page 2, of Form 1040). However, a similar exemption 
for the personal holding company surtax does not exist with respect 
to many, though not all, such interest items,—for example, Home 
Owners’ Loan Corporation bonds, Reconstruction Finance Corpora- 
tion bonds, United States Housing Authority bonds, etc. Neverthe- 
less, a strict adherence to the instructions on Form 1120H serves to 
exempt such interest from the personal holding company surtax. 

22 Sec. 505(a)(2), IRC. 

23 Sec. 23(c)(2), IRC. 

** Since Subchapter A does not provide for any credit against the 
personal holding company tax, a foreign income tax is necessarily 
deductible in arriving at ‘‘Subchapter A net income.’’ See, in this 
connection, line 14 of Form 1120H for the calendar year 1940; but 
ef. GCM 12313, XII-2 CB 420 (declared value excess-profits tax). 
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erroneously reduces the dividend carry-over, and may 
have the effect of denying a personal holding com- 
pany a deduction which Congress has expressly in- 
tended to give it. The injustice of this situation 
becomes even more apparent when one considers that 
the dividend carry-over is not thus reduced if the 
foreign tax has been claimed as a deduction from gross 
income, rather than as a credit against the normal tax. 
For, in such event, the “adjusted net income” and 
“Subchapter A net income” coincide, producing the 
correct Carry-over. 

That Congress has not been entirely oblivious to 
the problem here discussed appears from the enact- 
ment of section 228 of the Revenue Act of 1939, 
amending section 504(a) of the IRC by adding the 
following: 

“and, in the computation of the dividend carry-over for the 
purposes of this subchapter, the term ‘adjusted net income’ 
as used in section 27 (c) means the adjusted net income minus 
the deduction allowed for federal taxes under section 
505 (a) (1)."" 

Prior to this amendment, there was a third situation 
which gave rise to an aborted dividend carry-over, 
namely, all cases in which a personal holding com- 
pany had available as a deduction in arriving at its 
“Subchapter A net income” a federal income tax “paid 
oraccrued’’.2® This deduction, not available for normal 
tax purposes, caused the “adjusted net income” to 
exceed the “Subchapter A net income”, thereby un- 
justly reducing the carry-over. 


Orthodox canons of statutory construction might 
lead to the conclusion that by singling out one of the 
six situations herein discussed for specific remedy, 
Congress considered and dismissed the other five as 
unworthy of correction. However persuasive such 
reasoning may be in the courts to defeat a contention 
that “Subchapter A net income” should be construed, 
vis-a-vis the dividend carry-over, as the equivalent of 
Title I “adjusted net income”,?’ it is hardly credible 


*In failing to include the deduction allowed for federal taxes 
under sec. 406(a)(1) of the Revenue Act of 1938, no relief was 
granted in respect of taxes deducted pursuant to said section. 


°° See. 505(a)(1) provides for a deduction of ‘‘federal income, war- 
profits, and excess-profits taxes paid or accrued during the taxable 
year to the extent not allowed as a deduction under sec. 23’’ (ital- 
ics supplied). A more equitable method for deducting these taxes 
would be on the accrual basis in all cases. Otherwise, personal 
holding companies on the cash basis (and most such companies are 
on the cash basis) with fluctuating incomes are required to make 
dividend distributions which do not necessarily bear a true rela- 
tionship to the earnings for the year. Thus, a personal holding 
company with an abnormally large capital gain in one year must 
overdistribute in such year, and may then underdistribute the fol- 
lowing year. This problem was met by both the late undistributed 
profits tax law and the current excess profits tax law (but not the 
declared value excess profits tax law) by requiring an accrual of 
the normal tax in all cases, including companies on the cash basis. 

* The Senate Finance Committee’s report states, in respect of 
this amendment: 


“Under existing law, a personal holding company receives a divi- 
dend carry-over only for the dividends declared in excess of its 
adjusted net income. This results in denying to a personal holding 
company the full carry-over where its adjusted net income has been 
reduced through the payment of federal taxes which are allowed as 
a deduction for the purpose of computing the tax on personal hold- 
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that Congress meant to perpetuate the situations still 
requiring correction.”* If this assumption is correct, 
then how can the statute best be revised? 


The first possibility lies in a return to the terminol- 
ogy of section 351 of the Revenue Act of 1936, namely, 
the use of the term “adjusted net income” in Sub- 
chapter A in lieu of the present term “Subchapter A 
net income”. The main objection to this approach lies 
in the fact that the use of the same term would also 
be required in section 102 and possibly section 336,” 
thereby creating some four different “adjusted net in- 
comes’’,®° with consequent confusion. The second pos- 
sibility lies in adopting the scheme of section 102 of 
the Revenue Act of 1936,31 which would mean the 
insertion in section 504(a) of language along the fol- 
lowing lines: 

“For the purposes of this section, there shall be substituted 
in section 26 (c) and in section 27 for the words ‘adjusted net 
income’ wherever appearing in such sections the words ‘Sub- 
chapter A net income,’ except that for taxable years com- 
mencing prior to January 1, 1939 the words ‘Title IA net 
income’ shall be substituted.” 

Further language might also be required to affirm that 
this substitution is to be made even though the cor- 
poration was not a personal holding company, and 
hence had no Subchapter A or Title IA net income, in 
the year or years giving rise to the dividend carry- 
over. However effective this second method may be 
in producing the desired result, it is very apparent that 
it gives rise to endless cross-references and needless 
complexity. A more radical solution appears neces- 
sary. Since, with the lapse of the undistributed profits 
tax, a goodly portion of section 27 has become entirely 
meaningless,** why not insert in Subchapter A itself a 
definition of “dividends paid credit”, suited to the ter- 
minology of said Subchapter, which will encompass 





ing companies. Sec. 228 of the reported bill corrects this situation 
by allowing the dividend carry-over for purposes of the surtax on 
personal holding companies to be determined on the basis of the 
dividends in excess of the adjusted net income minus the deduction 
allowed for federal taxes under the personal holding company pro- 
visions.’’ (XVIII-2 CB 530). 


28 This conclusion is fortified by the accidental fact that the very 
Revenue Act which corrected the last of the six situations discussed 
hereinabove, created that one of them which is potentially the 
greatest revenue loser for the Treasury, namely, the capital loss 
mixup discussed at page 000, supra. 


29 While neither sec. 102 nor Supplement P provide for a dividend 
carry-over, they both require reference to the term ‘‘adjusted net 
income’”’ because of the operating loss credit provided for in sec. 
26 (c). 


3° Furthermore, sec. 507 provides that the ‘‘terms used in this 
subchapter (i. e. Subchapter A) shall have the same meaning as 
when used in Chapter 1’’. 

31 Subd. (c) (2) read as follows: 


‘“‘The term ‘retained net income’ means the special adjusted net 
income minus the sum of the dividends paid credit provided in 
sec. 27 and the credit provided in sec. 26(c), relating to contracts 
restricting dividends. For the purposes of this subsection, such 
credits shall be computed by substituting in sec. 26(c) and in sec. 
27 for the words ‘adjusted net income’ wherever appearing in such 
sections the words ‘special adjusted net income’.’’ (Italics supplied.) 


32 For example, subdivisions (a) (3) and (a) (4), and the last 
half of subdivision (b) (1) beginning with the word ‘‘and.”’ 
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what is presently known as the “basic surtax credit” 
and the “dividend carry-over” ? ** 


2. Net Operating Loss of Preceding Year 


With the failure of the Revenue Act of 1934 to re- 
enact the business loss carry-over deduction thereto- 
fore permitted,** recurring agitation arose for the 
inclusion of a similar provision in later Revenue Acts. 
In 1938, Congress partially obliged by providing that 
any operating loss,*® sustained in a taxable year be- 
ginning after December 31, 1937, could be used to 
augment the next year’s “basic surtax credit”.*® The 
word “partially” has been used because (1) such oper- 
ating loss carry-over, unlike its predecessor, is limited 
in its application to the various undistributed profits 
taxes,** and (2) likewise unlike its predecessor, it is, 
as its title indicates, only a one-year carry-over.** 
Since, as has been seen above, the “basic surtax credit” 
forms the basis of the dividend carry-over, there was 
the distinct possibility of spreading the one operating 
loss over two successive years. Thus, if a corporation 
suffered such a loss in the amount of $15,000 in 1938, 
had an “adjusted net income” of $10,000 in 1939, and 
distributed $15,000 in that year, $5,000 of the 1938 loss 
would become part of the 1940 “dividends paid credit”. 
For, with a “basic surtax credit” of $30,000 in 1939 
(i. e., dividends paid of $15,000 plus a 1938 operating 
loss of $15,000), and an “adjusted net income” of 
$10,000, there would be a dividend carry-over to 1940 
of $20,000, made up of the $15,000 paid out as dividends, 
plus the portion ($5,000) of the 1938 loss which was 
not used in 1939. In order to prevent this result, Con- 
gress provided in section 26(c)(1) that the “net oper- 
ating loss” was never to be an amount “in excess of 
the adjusted net income for the taxable year” (i. e., 
not in excess of the 1939 “adjusted net income”, in the 
foregoing example). 

While this limitation achieved the objective of keep- 
ing the credit on a one-year basis, the unfortunate use 





“% There would appear to be no need for removing subdivisions 
(d), (e), (f), (g), Ch), or (i) of sec. 27 from their present position 
in the Code, inasmuch as these subdivisions apply to sec. 102 and 
“Supplement P’’ personal holding companies as well as to Sub- 
chapter A personal holding companies. These subdivisions also bear 
on Supplements Q and S. Sec. 392 of Supplement S (Supplement S 
was added to the Code by sec. 502 of the Second Revenue Act of 
1940) contains the following interesting set-up which, with the addi- 
tion of the loss and dividend carry-over provisions, and appropriate 
changes in language where required, could very well serve as a 
model section for determining ‘‘Undistributed Subchapter A net 
income” : 

‘‘For the purposes of this chapter, the term ‘undistributed Supple- 
ment S net income’ means the Supplement S net income (as defined 
in sec. 393) minus the amount of the dividends paid during the 
taxable year. For the purposes of this section, the amount of divi- 
dends paid shall be computed in the same manner as provided in 
subsections (d), (e), (f), (g), (h), and (i) of sec. 27 for the purpose 
of the basic surtax credit provided in sec. 27.”’ 

* See, for example, sec. 117 of the Rev. Act of 1932. 

% Defined in sec. 26 (c), Rev. Act of 1938; also, same section, IRC. 

36 Sec. 27 (b) (2), Rev. Act of 1938; also same section, IRC. 

37 By being made part of the ‘‘basic surtax credit,’’ it affects the 
personal holding company surtax, the sec. 102 surtax, and the calcu- 
lation of ‘‘Undistributed Supplement P Net Income.”’ 

% Sec. 117 of the Rev. Act of 1932 provided a two-year carry-over. 
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(once again) of the term “adjusted net income” serves 
in many Cases to deprive a personal holding company “® 
of the benefit of a portion, or even all, of this loss 
carry-over. This occurs whenever the “adjusted net 
income” for the current year is less than both the “un 
distributed Subchapter A net income” and the “net 
operating loss of preceding year’.*° Thus, suppose a 
1939 net operating loss of $30,000, and the following 
income situation for 1940: 


Form 1120 
Dividends $20,000 
Interest from government bonds 10,000 
Gross income $30,000 
Less: Long-term capital losses 5,000 
Net income . $25,000 
Less: Government bond interest 10,000 


Adjusted net income $15,000 





Form 1120H 
Net income per Form 1120 $25,000 
Add: Capital losses in excess of $2,000 3,000 
Subchapter A net income $28,000 


Logically, $28,000 of the $30,000 loss from the preced 
ing year should become part of the 1940 “basic surtax 


‘ 


credit”. But since the “adjusted net income” is but 
$15,000, only that amount may be added to such credit, 
compelling a dividend distribution of $13,000.*! 

This situation was further aggravated in 1939 when 
Congress, in section 211 of that year’s Revenue Act,” 
retraced its steps and provided a two-year “net oper- 
ating loss deduction” for purposes of arriving at net 
income. Instead of repealing the “net operating loss 
of preceding year” credit contained in section 26 of 
the IRC, Congress preferred to limit personal holding 
companies to a one-year loss carry-over in determin- 
ing their surtax liability under Subchapter A. Ac- 
cordingly, subsection (1) of section 211 of the 1939 
Act amended section 505 of the Code to provide that 
in arriving at “Subchapter A net income”, the operat- 
ing loss deduction provided in section 23(s) was to 





* This is also true of sec. 102 and Supplement P companies. 

’ The converse does not apply. Where the ‘‘adjusted net income’ 
and loss both exceed the ‘“‘Subchapter A net income,’’ any portion 
of the loss from the preceding year (1938) which might become the 
basis of a dividend carry-over to 1940 does not in fact become part 
of such carry-over because this very excess, as was seen in the first 
part of this article, serves to reduce the dividend carry-over. For 
example, if there is a loss in 1938 of $20,000, an ‘‘adjusted net 
income’’ of $20,000 and a ‘“‘Subchapter A net income’’ of $15,000 in 
1939, and a dividend payment of $15,000 in 1939, the ‘‘basic surtax 
credit’ is $35,000 (dividend paid plus 1938 net loss) and said credit 
minus the ‘‘adjusted net income’’ gives a dividend carry-over to 194 
of $15,000—no greater than the dividend paid in 1939. 

4t Then, since the ‘‘basic surtax credit’’ exceeds the ‘‘adjusted net 
income’’ by $13,000, the company has a ‘‘dividend carry-over’’ to 
1941 of this very $13,000, as was seen in the first part of this article 

* Adding secs. 23 (s) and 122 to the Internal Revenue Code appli- 
cable to taxable years commencing after December 31, 1939, 
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be disallowed.** In other words, Form 1120H requires 
the section 23(s) deduction taken on Form 1120 to 
be added back. In the average case, this works out as 
follows: 
Form 1120 
Gross income (consisting of dividends and 


capital gains) ...... Se eee - $100,000 
Less: Miscellaneous deductions .. $25,000 
Sec. 23 (s) operating loss 25,000 50,000 
Net income and adjusted net income. ..... $ 50,000 
Form 1120H 
Net income (per Form 1120) .. +: $ 50000 
Add: Sec. 23 (s) operating loss ....... a8 25,000 
Subchapter A net income .............. $ 75,000 
Less: Sec. 26 (b) operating loss ee 25,000 
Undistributed subchapter A net income.... $ 50,000“ 


Now, suppose the gross income for the current year 
is $50,000, instead of $100,000, but all the other facts 
are the same. This change gives the company an 
“adjusted net income” of zero and a “Subchapter A 
net income” of $25,000. But, since the “adjusted net 
income” is zero, it can receive no credit under section 
20(c) for the prior year’s operating loss. In other 
words, the denial of the section 23(s) operating loss 
deduction serves not only to prevent a doubling-up 
of the loss allowance but causes a denial of even one 
deduction.*® Here, again, as in the case of the dividend 
carry-over, the most desirable method of revision 
would appear to lie in repealing section 26(c) and 
inserting in Subchapter A (as well as in section 102 
and Supplement P) a self-contained provision for a 
one-year loss carry-over. 


3. Basic Surtax Credit—“Deficit Corporations” 


Corporation X, a personal holding company (on 
the cash basis) with a large paid-in surplus and an 
operating deficit on January 1, 1941, has made distri- 


butions to stockholders during 1941 totalling 
$93,000. Its two returns for said year show the fol- 
lowing: 


Form 1120 


Gross income 





Interest (corporate bonds) ... $75,000 
1 oS aE a eaere ae eerie SCR a Umea eo TST 50,000 
Total $125,000 
Deductions: 
Long-term capital losses _.... $50,000 
Miscellaneous .... 25,000 75,000 
Net income (subject to income tax)......... $50,000 


‘Similar amendments were made by sec. 211 to sec. 102 and Sup- 
plements P and Q of Chapter 1. (Supplement Q has a further 
provision denying even the benefit of sec. 26 (c) to companies calcu- 
lating their tax under the provisions of said Supplement). 

“ For the purposes of this example, it is assumed that the sec. 
26 (b) credit is the same as the sec. 23 (s) deduction. This is not 
always true. For example, a long-term capital loss may augment 
sec. 26 (b) credit but not sec. 23 (s) deduction. This is another 
instance where more than $2,000 of a net capital loss may be availed 
of to decrease the required distribution of dividends by a personal 
holding company. 





“DIVIDENDS PAID” CREDIT 531 
Form 1120H 

Net income (per Form 1120)............... $50,000 

Add; Capital losses in excess of $2,000...... 48,000 

$98,000 

Less: Income tax paid in 1941.............. 5,000 

Subchapter A net income... ...... 062.4 $93,000 

Less: Dividends paid credit................ 93,000 

Undistributed subchapter A net income.... None 


Upon audit, the examining agent will propose a sur- 
tax liability of $39,380 on the ground that, while dis- 
tributions totalling $93,000 were in fact made to 
stockholders, only $45,000 thereof constituted “divi- 
dends paid’”’.*® He will point to section 115(a) of the 
Code defining a “dividend” as follows: 


“The term ‘dividend’ when used in this chapter 

means any distribution made by a corporation to its share- 
holders, whether in money or in property, (1) out of its 
earnings or profits accumulated after February 28, 1913, or 
(2) out of the earnings or profits of the taxable year (com- 
puted as of the close of the taxable year without diminution 
by reason of any distributions made during the taxable year), 
without regard to the amount of the earnings and profits at 
the time the distribution was made.” “ 

He will then point to the facts that (1) Corporation 
X had no accumulated earnings or profits out of 
which to effect a “dividend” distribution; (2) it had 
earnings and profits in 1941 of but $45,000 (its net 
income of $50,000, less the income taxes paid in said 
year of $5,000); and, therefore, (3) it paid “divi- 
dends” of only $45,000,** giving it a “dividends paid 
credit” in that amount and “Undistributed Subchapter 
A net income” of $48,000 taxable: 


$ 2,000 at 65% = $ 1,300 


46,000 at 75% = 34,500 
Surtax .... . $35,800 
Defense tax .. &560 

Totalitax:........ $39,380 


In spite of this perfectly amazing result, the exam- 
ining agent would appear to be on solid ground in his 
assertions. The Circuit Court of Appeals for the 
Eighth Circuit has so held in Foley Securities Corpora- 





* This is not a ‘‘freak’’ case, but one which may arise whenever 
the ‘‘operating loss deduction’’ reduces the ‘‘adjusted net income’’ 
to an amount which is less than the sec. 26 (c) loss credit. If, in 
the stated example, $25,000 is paid out as a dividend, thereby giving 
the company a ‘‘basic surtax credit’’ in that amount, a dividend 
carry-over of $25,000 to the next year then results because of the 
zero ‘‘adjusted net income’’. The peculiarity of this result is 
apparent. 

46 Sec. 27 (b) IRC defines ‘‘basic surtax credit’’ to include ‘‘the 
dividends paid during the taxable year .. .’’ (italics supplied). 


47 While sec. 115 appears in Chapter 1, whereas:the personal hold- 
ing company sections appear in Chapter 2 (Subchapter A), as has 
been seen above, sec. 504 (a) relates the ‘‘dividends paid credit’’ 
available to personal holding companies to sec. 27. Besides sec. 507 
states: ‘‘The terms used in this subchapter shall have the same 
meaning as when used in Chapter 1.’’ 


48 Of course, the stockholders are only taxable on dividend income 
of $45,000, the balance of the distribution being applied under sec. 
115 (d) to reduce the basis of the ‘‘X’’ Corporation stock in their 
hands, any excess over such basis being taxed as a capital gain. 
See also sec. 27 (i). 
















































































































































































































































































































































































532 TA XES—The Tax Magazine 





tion v. Commissioner of Internal Revenue *® with respect 
to the year 1934. Section 115(a) of the Revenue Act 
of 1934 defined a “dividend” to include only distribu- 
tions out of post-March 1, 1913 accumulations of 


“earnings and profits.” The Foley Securities Corpo- 


ration had a deficit on January 1, 1934, in an amount 
exceeding its 1934 “earnings and profits.” Because of 
these 1934 earnings, the company argued that it had 
distributed a “dividend” within the meaning of sec- 
tion 351. In rejecting this contention, the Court 
wrote: 


“There can be no doubt that the purpose of Congress in 
enacting sec. 351 was to compel each personal holding com- 
pany to distribute its current earnings instead of accumulating 
them, so as to augment the income of its shareholders, thereby 
increasing the amount of their tax liability. There is nothing 
aside from the letter of the statute, to indicate that Congress 
intended to impose a 30 per cent surtax upon the current 
earnings of such a corporation not available for ‘dividend’ 
but actually distributed to its shareholders. We have no 
reason to suppose that the failure of Congress to provide 
that the word ‘dividends’ as used in sec. 351 (b) (2) (C) 
should include distributions to shareholders made from cur- 
rent earnings as well as those made from accumulated earn- 
ings, was anything more than an inadvertent omission which 
was subsequently corrected. See sec. 109, Revenue Act of 
1935, 49 Stat. 1014, 1020, and sec. 115 (a), Revenue Act of 
1936, 49 Stat. 1648, 1687, 26 U. S. C. A. Sec. 115 (a). This 
taxpayer, in distributing more than 80 per cent of its current 
earnings to its shareholders, fulfilled the intention of Con- 
gress when it enacted sec. 351. 

“What we are in reality being asked to do, however is to 
construe Section 351 as including language which Congress 
neglected to insert in it; to amend the section so as to 
provide that the term ‘dividends’ shall be construed to mean 
not only distributions to shareholders out of accumulated 
earnings or profits, but also distributions made to them out 
of current earnings or profits. We have no power to make 
such an amendment, regardless of what we think the intent 
ot Congress was.” ™ 


True, in 1936, Congress amended the law, as appears 
from the wording of section 115(a) quoted above, to 
provide that a distribution out of current earnings con- 
stitutes a “dividend”.®' But Corporation X still had 





"106 F. (2d) 731 (1939) aff’g. 38 BTA 1036; see also Pembroke 
Realty & Securities Corp., 42 BTA 341. In the Foley Securities Cor- 
poration case, the Court also rejected the contention that it was 
unconstitutional to impose a surtax under these circumstances. 

° The Senate Finance Committee Report submitted in connection 
with the Revenue Act of 1934 stated: 

in a corporation which falls within this section can always 
escape this tax by distributing to its stockholders at least 90 per 
cent of its adjusted net income’’ (italics supplied) (XVIII-1, CB 
(Part 2) p. 597).’’ 

‘‘Usually,’’ of course, would have been a more correct adverb for 
“always.’’ The 90% figure arose from the fact that, as the bill 
was introduced in the Senate, an accumulation of 10% of adjusted 
net income was permitted. As finally passed, a 20% accumulation 
was permitted. This provision was removed in 1937 (See sec. 1, Rev. 
Act of 1937; ef., sec. 351 (b) (2) (A) of Revenue Acts of 1934 and 
1936). 

5! Curiously enough, this amendment was made for undistributed 
profits tax, rather than personal holding company surtax purposes. 
Thus, the House Ways and Means Committee stated: 

“In order to enable corporations without regard to deficits exist- 
ing at the beginning of the taxable year to obtain the benefit of the 
dividends-paid credit for the purposes of the undistributed profits 
surtax, sec. 115 (a) changes the definition of a dividend so as to 
include distributions out of the earnings or profits of the current 
taxable year. The amendment simplifies the determination by pro- 
viding that distributions during the year, not exceeding in amount 
the current earnings, are dividends constituting taxable income to 
the shareholder and a dividends-paid credit to the corporation. As 
respects such dividends the complicated determination of accumu- 
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less earnings (by $48,000) than the “dividend” distri- 
bution required to eliminate any surtax. Such de- 
ficiency in earnings was due to the disallowance of a 
$48,000 loss for Subchapter A purposes (the excess of 
capital losses over $2,000)—a loss which, however, is 
deductible in arriving at the “earnings and profits” 
for the year. This type of difficulty (unlike the situa- 
tions discussed in the earlier part of this article) is not 
limited to cases where the “adjusted net income” is 
less than the “Subchapter A net income.” It also can 
arise in cases where the “adjusted net income” equals 
the “Subchapter A net income.” For example, a short- 
term net capital loss sustained by a corporation can- 
not be deducted in arriving at “adjusted net income.” 
Zut it is deductible in arriving at “earnings and profits” 
for the year.** Thus, while Forms 1120 and 1120H 
may show identical incomes, there will be an “undis- 
tributed Subchapter A net income” equal to the dis- 
allowed short-term capital loss. 

What, if anything can be done by Corporation “X” 
in 1941 to avoid its difficulty? The simplest procedure 
is, of course, to refrain from taking a capital net loss 
in excess of $2,000. For, believe it or not, this is one 
case where the greater the loss, the greater the tax. 
With a potential tax as high as 82.5% attributable to 
every dollar of such excess,** only a most compelling 
business reason would justify the taking of such 
excess loss. Assuming that such compelling reason 
exists, then, if possible, capital gains should be taken, 
sufficient to cut the net capital loss to $2,000. While 
such a step may °° increase the normal tax liability of 
the company, such increase would appear to be the 
lesser of two evils. But, suppose the company has 
no offsetting gains which can be realized, may its 
problem be solved by having the stockholders agree 
to “consent” dividends in amounts equal to the “Undis- 
tributed Subchapter A net income” for which there are 
no current earnings—$48,000? As section 28 of the 
Code is worded, that is the worst possible procedure to 





lated earnings or profits is rendered unnecessary.’’ (XVIII-1, (Part 
2), CB p. 689). 

The amendment did not achieve its avowed purpose as to the 
undistributed profits tax in those cases in which a ‘‘deficit’’ corpora- 
tion was required to distribute an amount in excess of earnings for 
the year. This arose particularly where a capital net loss in excess 
of $2,000 was sustained. Such excess reduced the earnings for the 
year but did not reduce the ‘‘adjusted net income.’’ See Inland In- 
vestors, Inc., 44 BTA —, No. 106. 


52 Sec. 117 (d) IRC, as amended by sec. 212 (a), Rev. Act 1939. 


53 Sec. 115 (1), IRC, added by sec. 501 (a), Second 1940 Act, states: 
“‘Gain or loss so realized shall increase or decrease the earnings 
and profits to, but not beyond, the extent to which such a realized 
gain or loss was recognized in computing net income under the law 
applicable to the year in which such sale or disposition was made.” 
(Italics supplied.) ‘‘Recognized’’ refers to sec. 112 and not sec. 117. 


5 Items of non-taxable income such as interest from state and 
municipal securities serve as an offset for this purpose since they 
increase ‘‘earnings and profits’’ for the year without effecting a 
corresponding increase in ‘‘Subchapter A net income.’’ See sec. 
19.115-3, Reg. 103. 


5 To the extent that such gains are short-term gains not exceeding 
short-term losses, there is no increase in the normal tax liability 
(except insofar as a short-term net loss may be used the following 
year, under sec. 117 (e), to offset short-term gains—at best, of 
dubious value). 
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follow. For, while the amount consented to would be 
includible in the respective gross incomes of the stock- 
holders °* even though the distribution would not be 
a taxable “dividend” if distributed in cash, the cor- 
poration does not receive the benefit of such consent, 
section 28(c) reading as follows: 


“There shall be allowed to the corporation, as a part of its 
basic surtax credit for the taxable year, a consent dividends 
credit equal to such portion of the total sum agreed to be 
included in the gross income of shareholders by their con- 
sents filed under Subsection (d) as it would have been en- 
titled to include in computing its basic surtax credit if actual 
distribution of an amount equal to such total sum had been 
made in cash and each shareholder making such a consent 
had received, on the consent dividends day, the amount speci- 
fied in the consent.” 


Since the $48,000 would not be a taxable “dividend” to 
the stockholders if distributed in cash, it would not be 
part of the “basic surtax credit”; and not being part 
of the “basic surtax credit” if distributed in cash, 
section 28(c) prevents an addition to this credit upon 
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a “consent dividend”. 


Legislation to correct this situation—never intended 
by Congress—should be enacted at the earliest pos- 
sible moment. It is no answer to suggest, as have 
some quarters, that since personal holding companies 
were originally formed to avoid taxes, they should 
either be dissolved or “stew in their own juice.” For 
there are many persona! holding companies which are 
not “incorporated pocketbooks” but are the creatures 
of legitimate business needs.®* Besides, so far as this 
writer has been able to ascertain, Congress has never 
been made aware of the predicament in which these 
“deficit” personal holding companies have been placed. 
It is hard to believe that, if it is presented with the 
problem, remedial legislation will not be forth- 
coming. What form might such legislation take? 


1. Section 28(c) of the Code, dealing with consent 
dividends, could be amended to eliminate the present 
wording limiting the allowance of a “consent dividends 





5% Sec. 28 (f), IRC. 


7 See also sec. 19.28 (c)-1, Reg. 103, and Report, House Ways and 
Means Committee on 1938 Act (XVIII-1, CB (Part 2) 745). Relief 
under the so-called seventy-five-day provision contained in sec. 
504 (e), IRC, is likewise unobtainable because (a) a dividend de- 
clared pursuant to said provision becomes part of the ‘‘basic surtax 
credit’’ only to the extent that it does not exceed the accumulated 
earnings and profits of the taxable year in question and (b) such 
dividends cannot exceed 10% of the ‘‘dividends paid during the 
taxable year.”’ 


Nor is a ‘‘deficiency dividend’’ paid in a later year pursuant to 
the provisions of sec. 506 of much assistance since such a payment 
serves to reduce ‘‘earnings and profits’’ essential to constitute a 
distribution a dividend for such later year. However, if, in the 
interim, the corporation has lost its status as a personal holding 
company, a ‘‘deficiency dividend’’ would appear to be a way out of 
the dilemma, for under subsection (c) (2) (A) of sec. 506 the ‘‘de- 
ficiency dividend’’ appears to be part of the ‘‘basic surtax credit’’ 
for the year in which paid for all purposes (even sec. 102) except 
for Subchapter A purposes. 


5SA holding company owning for the most part the stock of 
various real estate operating companies is a typical example. See, 
for example, American Package Corporation, 44 BTA —, No. 32 
(1941), 
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credit” to such amount as the corporation would have 
received had a cash dividend in the amount involved 
been paid. The Revenue Acts of 1934 and 1936 
contained a provision along the same lines, designed 
to eliminate any surtax liability so long as the stock- 
holders included their respective pro rata shares of 
the “adjusted net income” © of the company in their 
individual returns. While an amendment along these 
lines is desirable, it does not go far enough, in that a 
stockholder will be required to pay tax at a high rate 
on income which he has never actually received, 
thereby possibly leaving him without sufficient cash 
to pay his personal tax. Some method should there- 
fore be provided for the payment of a cash dividend, 
which, irrespective of the “earnings and profits” pic- 
ture, will be taxable to the stockholders on the one 
hand, and will also be part of the “basic surtax credit” 
on the other hand. 


2. A simple method for achieving this result would 
be to provide that, upon the filing of appropriate con- 
sents by all the stockholders (a) any distribution not 
otherwise taxable to them shall be properly includible 
in gross income and (b) any dividend properly includ- 
ible in the gross income of stockholders is to be 
considered as part of the “basic surtax credit.” The 
element of consent should serve to remove any pos- 
sible doubts as to the constitutionality of taxing such 
a dividend to the stockholders. 


3. Another possibility, and probably the most de- 
sirable, would be to adopt the theory of taxation 
presently embodied in Supplement P (Chapter 1) in 
respect of so-called “foreign personal holding com- 
panies.” This would mean dropping the surtax * and 
substituting in place thereof the requirement that each 
stockholder report in his personal return his pro rata 
share of the “undistributed Subchapter A net income.” 
To date, the Supplement P scheme appears to have 
worked out well as applied to so-called “foreign per- 
sonal holding companies.” ‘There would appear to be 
no reason why the same device [Turn to page 564] 





® Sec. 351 (d). 


6 By compelling a pro rata share of ‘‘adjusted net income’’ rather 
than of ‘‘undistributed adjusted net income’”’ to be picked up, the 
stockholders lost the benefit of the various deductions permitted in 
arriving at ‘‘undistributed adjusted net income.’’ Thus, if a corpo- 
ration had an ‘‘adjusted net income’’ of $100,000 and had paid cash 
dividends of $50,000, a resort to subdiv. (d) of sec. 351 (in order to 
overcome a situation created by insufficient earnings for the pay- 
ment of any further dividends) placed the stockholders in the 
dilemma of having to pay personal tax twice on the same cash 
income. 

61 In order to eliminate any jurisdictional questions in respect of 
nonresident alien or foreign corporation stockholders of a Sub- 
chapter A personal holding company, the surtax might be retained 
against corporations having one or more such stockholders unless 
appropriate returns are filed by such stockholders accounting for all 
income from U. S. sources including the pro rata share of the ‘‘un- 
distributed Subchapter A net income.”’ 

























































































































































































































By H. 





OR THE year ended March 31, 1941, Great 
Britain’s actual expenditures exceeded revenue 
by almost 2,500 million pounds ($10 billion) :— 
expenditures—3,884 million pounds; revenue—1,409 
million pounds ; 2,462 million pounds of the 2,475 mil- 
lion pounds deficit was raised during the year through 
borrowing, some 28 million pounds being loans free 
of interest. The remaining thirteen million pounds was 
received during the year by the Treasury in “free gifts.” 
Expenditures for the year ending March 31, 1942, 
are estimated at 4,200 million pounds ($16.8 billion), 
and revenue at 1,786 million pounds ($7.2 billion), 
which will leave some 2,400 million pounds ($9.6 bil- 
lon) to be raised through borrowing. Revenue receipts 
from the following sources are anticipated: 





Item Million Pounds 
Income Tax ss 756 
Sur-Tax ices err 80 
Excess Profits Tax and National Defence 

Contribution 210 
Customs and Excise 577 
Estate Duties, etc. 97 
Motor Vehicle Duties 3 
Miscellaneous 27 

1,786 





No Increase in Beer and Tobacco Duties 


Although an increase in the duties on beer and to- 
bacco had been generally anticipated, the Chancellor 
of the Exchequer, Sir Kingsley Wood, chose rather to 
produce the desired additional revenue of almost 
500 million pounds ($2 billion) through the income 
tax. Perhaps the reason that the duties on beer and 
tobacco were not again increased was that revenue 
from these sources for the year just ended yielded 
25 million pounds and 15 million pounds, respectively, 
in excess of estimates. 





* Tax Accountant, Los Angeles. 


Great Britain’s Income Tax 
Under the 1941-42 Budget 


A. STRANGMAN * 
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Income Tax Rates Increased 


In order to produce the required additional revenue, 
the “standard” or “normal” rate of the income tax has 
been increased from eight shillings and sixpence in 
the pound, or 42% per cent, to the all-time high of 
ten shillings in the pound, or 50 per cent. The “re- 
duced rate,’ which is applicable only to the first 
165 pounds ($660) of “taxable income,” has been in- 
creased from five shillings in the pound, or 25 per 
cent, to six shillings and sixpence in the pound, or 
32% per cent. It will be noted that the reduced rate 
now stands at 65 per cent of the standard rate: in 
1940-’41 it was about 60 per cent of the standard rate. 
For many years prior to the war, the reduced rate 
stood at 33% per cent of the standard rate, applicable 
to the first 135 pounds ($540) of taxable income. 


Allowances Reduced 


The earned income relief has been reduced from 
1/6, or 16% per cent, with a maximum allowance of 
250 pounds ($1,000), to 1/10 or 10 per cent, with a 
maximum allowance of 150 pounds ($600). This re- 
lief is limited strictly to income which actually is earned. 

Personal allowances have been reduced—married 
persons, from 170 pounds ($680) to 140 pounds ($560) : 
single persons, from 100 pounds ($400) to 80 pounds 
($320). The exemption limit for single persons 
has been reduced from 120 pounds ($480) to 
110 pounds ($440). 


No changes have been made in the other allow- 
ances which remain as follows: 


Children—50 pounds ($200) for each child under sixteen 
years of age, or if over sixteen and attending school or 
college full time. 


Housekeeper—50 pounds ($200): Dependent relative—25 
pounds ($100). 

The reduced exemptions are expected to bring in 
an additional two million taxpayers. 
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Surtax 

No change has been made in the surtax. Rates com- 
mence at two shillings in the pound, or 10 per cent, 
on incomes in excess of 1,500 pounds ($6,000), and 
increase progressively to a maximum of nine shillings 
and sixpence in the pound, or 47% per cent, on incomes 
in excess of 20,000 pounds ($80,000). 
Limits of Taxation 

Incomes in the highest brackets are chargeable to 
tax at the maximum rate (income tax and sur-tax) of 
nineteen shillings and sixpence in the pound, or 
9714 per cent, which is, as the Chancellor of the Ex- 
chequer remarked 
“a figure indeed approaching the highest limits of taxation,” 
and added 


“In order to enjoy a tax-free income of 5,000 pounds ($20,000) 
a year it would be necessary to have a gross income of 66,000 
pounds ($264,000) a year—and very few people today have 
incomes approaching that sum.” 





A single person with investment income (unearned) 
in amount 150,000 pounds ($600,000) would have to 
pay income tax and sur-tax of 143,000 pounds 
($572,000), leaving 7,000 pounds ($28,000) net income. 
The “effective rate” of this tax is nineteen shillings 
and one penny in the pound, or just over 95 per cent. 


Taxation to Reduce Consumption 

It is estimated that there is a differential between 
aggregate income and aggregate expenditure of the 
population of Great Britain of some 500 million pounds 
($2 billion) ; and the Budget was designed, not only 
to produce revenue with which to finance the war, but 
also to cut purchasing power and thereby avoid the 
danger of inflation. 


Capital Levy 

The new income tax rates will, in many cases, have 
the effect of a capital levy as, in order to keep estates 
going and working people in employment, wealthy 
taxpayers will have no other alternative than to make 
use of capital. 


Compulsory Saving 


With a maximum credit of 65 pounds ($260) per 
year for each taxpayer, the amount of additional in- 
ome tax paid as a result of the reduction in earned 
income relief and personal allowance, is to be cred- 
ited to taxpayers in the Post Office Savings Bank; 
however, these funds will not be available until the 
War 1s over. 

The following computations show the increase in 
the amount of income tax liability under the 1941-’42 
rate schedules, as compared with 1940-’41; 


GREAT BRITAIN’S INCOME TAX 





wm 
Ww 
wm 


Example: Married man with two children. Salary 600 
pounds ($2400). 
1940-’41 

Earned Income—Salary .......... oe .« £600 
Allowances: 

Earned Income Relief—1/5 of £600 £100 

Personal—Married We aL 170 

Children—2 at £50......... - 100 370 











Taxable Income ; ee . £230 





£165 at 5 shillings in the pound (reduced rate).... £41-— 5- 0 
65 at 8 shillings 6 pence in the pound (standard 


rate) 27-12- 6 


ke FE essing minors 
Tax Liability . £68-17- 6 
($275.50) 

The “effective rate” is two shillings three and one- 
half pence in the pound, or 11.47 per cent. 


1941-42 
Se £600 


Earned Income 
Allowances: 


Earned Income Relief—1/10 of £600..£ 60 





Personal—Married Sate ee 
Children—2 at £50 ee 100 300 
Taxable Income ox £300 


£165 at 6 shillings 6 pence in the pound (reduced 
rate) 


53-1 
135 at 10 shillings in the pound (standard rate). 67-10- 0 





£300 
Tax Liability £121- 2- 6 
($484.50) 

The “effective rate” is 4 shillings one-half penny in 
the pound, or 20.2 per cent. 

This taxpayer with an income of 600 pounds ($2,400) 
would pay an additional 52 pounds 5 shillings ($209). 
However, of this additional tax, 35 pounds ($140), 
would be credited to a Post Office Savings Bank to be 
returned to him after the war is over. This “post-war 
credit” is computed as follows: 


Reduction in earned income relief: 








1940-’41—1/6 of £600..... og Yn ee £100 
1941-’42—1/10 of £600 60 £40 
Reduction in personal allowance: 
1940-’41—married eee . £170 
1941-’42—married 140 30 
Total increase in taxable income as result of 
reduction in allowances ee £70 
£70 at ten shillings in the pound (50 per cent)... £35 
($140.00) 


Alimony and the British Income Tax 
By H. A. Strangman 


HE payment of alimony in the United States 
presents few difficulties from the standpoint of 
income tax: in general, it does not constitute 
taxable income to the recipient, and is not allowed as 
a deduction by the payor. In Great Britain, however, 
alimony does constitute taxable income to the recipient, 
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Personal Exemption and Divorce 

In Great Britain, divorce has the effect of creating 
additional personal exemption to the extent of 
20 pounds ($80), as married persons are entitled to 
a personal exemption of 140 pounds ($560), and after 
divorce each is entitled to the personal exemption for 
single persons of 80 pounds ($320), or a total of 
160 pounds ($640). In the United States, divorce re- 
sults in the loss of personal exemption of $400, as 
married persons are entitled to a personal exemption 
of $2,000, and after divorce each is entitled to $800 
personal exemption for single persons, or a total 


of $1,600. 


Deduction of Income Tax from Alimony Payments 


In Great Britain, when alimony payments are made, 
income tax at the full standard rate must be deducted 
from each and every payment, regardless of whether 
payments are made weekly, monthly, quarterly, etc. 
If this procedure is not followed when making any 
payment, it is not permissible for the deduction to 
be made from any subsequent payment. Of course, 
the amount of income tax withheld by the person pay- 
ing the alimony must be paid by him to the revenue 
authorities. The method by which this is accom- 
plished will be explained later on. 


Gross Amount of Alimony Must Be 
Reported as Income 

The recipient of alimony must report the gross 
amount as income regardless of the fact that the 
amount actually received is only what is left after 
deduction of income tax. For example, if 100 pounds 
alimony is awarded and the rate of income tax is 
8 shillings in the pound, the actual amount of alimony 
received would be 60 pounds, that is 100 pounds less 
income tax at 8 shillings in the pound, or 40 pounds. 
The recipient, however, would have to report the gross 
amount of 100 pounds as “income.” 


Alimony “Free of Tax” 

Divorce courts sometimes award alimony “free of 
tax.” This somewhat misleading term means that the 
recipient actually gets the full stated amount of ali- 
mony awarded, the same being regarded as the net 
amount after deduction of income tax. For instance, 
if alimony “free of tax” in amount 100 pounds is 
awarded, and the rate of income tax is 8 shillings in 
the pound, or 40 per cent, the “gross” alimony is 
£166-13-4, as follows: 


£100 equals gross alimony minus income tax at 40 per cent. 
Therefore, £100 equals 60 per cent :: x equals 100 per cent, 
x equals £166%, or £166-1344.. Proof: 

Gross alimony Aten oe ..... £166-13-4 
Deduct income tax at 8 shillings in the pound on 


£ 166-134 
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Overpayment of Tax by Deduction From Alimony 


Quite often the recipient of alimony has other in- 
come, so that the total income is of such amount as to 
exceed the personal exemption and other allowances, 
thereby creating a liability for income tax, but for an 
amount less than that already deducted from alimony. 
In such cases, a claim for refund of the excess tax paid 
may be made. To illustrate: Mrs. A_ received 
100 pounds alimony “free of tax,” or gross alimony 


£166-13-4: 


TnCoOmME—wross AlIMIONY 4. «6.6 cece cnc p ewe scaces £ 166-134 
Allowances—personal exemption for a single person 80-0-0 


a ie tid ialeteip acti eae atiaa ek eataas £ 86-13-4 


Taxable income 


The first 165 pounds of taxable income is subject to the 
reduced rate of one-half the standard rate. Assuming 
a standard rate of 8 shillings in the pound, or 40 per 
cent, the amount of tax liability would be £17-6-8, that 
is £86-13-4 at 4 shillings in the pounds. But income 
tax in the amount £66-13-4 has been deducted from 
alimony payments. Therefore, Mrs. A is entitled to 
make claim for refund of excess tax paid by deduction 
from alimony in amount £49-6-8 (£66-13-4 minus 
£17-6-8). 

Of course, in cases where it is established that there 
is no liability for income tax, after taking into con- 
sideration allowances to which entitled, claim for re- 
fund of the full amount of tax deducted from alimony 
payments may be made. 


How the Revenue Authorities Collect Income Tax 


Which Has Been Withheld from Alimony 
Continuing with the foregoing example, let us 

assume that Mr. A hasa salary of 360 pounds, and pays 

his ex-wife alimony “free of tax” in amount 100 pounds: 








Income—salary (earned) ............... Ear eee £360 
Allowances—earned income credit 1/6 of £360... £ 60 

Personal exemption for a single person 80 140 

MANO CONN oe oo ii hs om ewe nn es £220 





Ordinarily the first 165 pounds of taxable income is 
subject to the reduced rate of one-half the standard 
rate. On this basis, the amount of income tax liability 
would be 55 pounds, as follows: 





£165 at the reduced rate of 4 shillings in the pound..... £33 
55 at the standard rate of 8 shillings in the pound..... 22 
£220 £55 





3ut, he is liable to the revenue authorities for £66-13-4, 
being the amount of income tax withheld by him from 
alimony payments to Mrs. A. 

Therefore, the first £166-13-4 of taxable income is 
charged to income tax at the full standard rate of 
8 shillings in the pound, or £66-13-4, and the balance 


of taxable income, or £53-6-8 at the reduced rate of 
4 shillings in the pound, or £16-13-4: a total tax 
liability of £77-6-8. [Turn to page 564] 
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STATE TAX BURDENS 
As an Influence in the Location of Industry 


By JOHN D. CORDNER* 


sider (1) the possibility of comparing the indus- 

trial tax burden as it exists in the various states, 
and (2) the influence of such taxation as a factor con- 
tributing to the location of industry in one state as 
against another. Since federal taxes apply uniformly 
throughout the United States, they may be eliminated 
from consideration. Therefore, the term “taxes,” when 
used herein, shall, unless otherwise stated, be taken to 
mean combined state and local taxes only. While a 
general definition of the term “industry” includes 
mercantile concerns as well as manufacturing estab- 
lishments, analysis of the problem presented for con- 
sideration in this paper will be facilitated by limiting 
the scope of the inquiry to the effects of such taxation 
with respect to the location or migration of manufac- 
turing corporations. 


| N THIS paper an attempt will be made to con- 


I. Introduction 

Since mercantile concerns such as retail stores, 
and service establishments such as laundries and 
garages acquire their good will from the localities 
which they serve, enterprises of this type become 
anchored to the districts in which they have estab- 
lished themselves. It would be unprofitable for these 
concerns to migrate regardless of 
the possibility of escape from op- 
pressive local taxation. Further, 
their competitors would be sub- 
jected to similar burdens or handi- 
caps from such taxation. 

It may be conceded that state 
and local taxation does exert an 
influence in the location of newly 
established plants. The important 
question for the tax administrator, 
however, is: “At what point does 
such taxation become so oppressive 
as to prevent the establishment of 
new industries or to induce the 
migration of old ones?” These two 
points are not identical. Other 


* This article was submitted by the author 
in partial fulfillment of the requirements 
for the degree of Master of Arts which he 
received on June 3, 1941, from Columbia 
University. 
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things being equal, it may be assumed that a tax 
policy of one state or locality unfavorable only to 
a relatively minor degree as compared with another 
would determine the choice of location of the new 
plant. Removal of an established plant, however, 
would not ordinarily be induced by even a marked 
inequality of tax burden. Removal of a plant is usually 
due to a number of factors of which taxes may or may 
not be one. This is not to dismiss the possibility, later 
discussed, that a tax policy may become so burden- 
some or oppressive that removal of the plant with all 
of its attendant risks, uncertainty, and expense may 
be regarded as definitely the lesser evil. 

The solution to the problem is a difficult one. 
Although, it is ostensibly one in taxation, it inevitably 
becomes enmeshed in the broad net of economic theory. 
One must guard against the natural propensity to 
draw generalizations and make predictions upon the 
basis of material which may be little more than a 
conglomerate mass of probabilities and hypotheses. 

3efore undertaking to determine the influence 
of taxes upon the location of industry, it might 
appear logical, if not essential, that answers be 
obtained to the following basic questions: What 
are the tax burdens encountered 
by industry in the several states 
and how do they compare? Are 
such burdens equal, and, if not, 
are the inequalities in burden of 
wide, or of narrow, degree? Such 
questions would be a useful orien- 
tation of the inquiry by the prelimi- 
nary step of obtaining a sufficiently 
accurate comparison which would 
form the basis for an intelligent 
opinion as to whether or not the 
main problem merits attention, and 
if further study is likely to be 
profitable. 

Previous attempts, along lines 
suggested above, to estimate the 
comparative tax burdens imposed 
upon industry in industrial states 
have used one or another of three 
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methods of approach. Each of these methods, how- 
ever, appears to contain defects that seriously impair 
the practical value of the findings obtained for pur- 
poses either of formulating tax policy or of studying 
the influence of taxes upon the location of industry. 
A survey of the methods which have been previously 
attempted will serve to illustrate this point. 


II. Attempts at Comparison of Industrial Tax 
Burdens in Selected States 
A. Comparative Tax Burdens of Several 
Branches of a Given Concern 

A technique for testing the comparative tax burdens 
encountered by manufacturers in various industrial 
states based upon actual tax-paying experience is that 
employed by Associated Industries of New York State, 
Incorporated. Ina brief, supporting recommendations 
to the New York State Commission for the revision 
of Article 9A of the Tax Law for a reduction in the 
franchise tax rate based upon net income,’ this group 
offered statistical evidence of the high relative tax 
burden of New York industry based on taxes paid by 
its members whose business extended over state lines. 
In answer to questionnaires, these members submitted 
data showing the ratio of taxes paid to each state in 
which they did business in the year 1929 with respect 
to (1) property owned, and (2) gross sales. Reported 
ratios were weighted according to the capitalization 
of each corporation and then averaged. The following 
results were obtained for New York, Pennsylvania and 
Connecticut: 


Average Relative Burden Based upon: 


State Property Sales 
New York . 117% 127% 
Pennsylvania 62% 74% 
Connecticut 106% 95% 


The above figures purported to show that New York, 
in 1929, exacted 27 per cent more in taxes than it was 
fairly entitled to on the basis of sales, and 17 per cent 
more on the basis of property. 

Certain inadequacies in the evidence supporting the 
conclusions reached in the above inquiry become ap- 
parent upon analysis of the statistical data used. The 
accuracy of the interpretation of such data, or the 
proper weight to be assigned thereto are matters which 
may properly be subject to question. 

For example, the use of the year 1929 has been 
questioned. This year was not a normal business 
year. Business and income exceeded the average and 
conclusions reached on the basis of that year alone 
are likely to be unfair to states whose corporate taxes 
are based upon income. In fact, the use of any one 





1 Brief by Associated Industries of New York State, Inc., to the 
New York State Commission for the Revision of the Tax Laws 
(1931). Also, see Proceedings of the New York State-Wide Economic 
Congress, 1929, for figures presented by Mr. Zoller showing tax cost 
per unit of output for several branches of a given concern. 








year does not provide an adequate basis for a study of 
this nature. A range of several years is more likely 
to result in conclusions coincident with reality. 

A more serious defect, however, is the failure of the 
inquiry to disclose the percentage of taxes to income. 
Realized net income is, after all, the best measure of 
the tax burden, not gross sales, property, or any other 
factor. As Dr. Shoup has indicated, a light tax per 
dollar of output (sales) may be a heavy tax per dollar 
of “profit before tax,” if the turnover of capital is rapid 
and the profit margin small.? It is the latter tax bur- 
den that should be expected to influence the owners 
in their decisions about location. Therefore, the ratios 
of taxes paid to gross sales as reported by these mem- 
ber concerns might reasonably be expected to be dis- 
torted estimates of the relative tax burdens imposed 
in the various states.* 

The use of property as a basis for testing relative 
tax burdens displays even more weaknesses. It might 
well be asked whether or not a distribution of the 
administrative equipment of the central office has been 
made among the several plants for the purpose oi 
fair comparison. It might also be asked: How uni- 
form are the valuations of “property owned” that have 
been made for the reporting corporations? It may be 
a relatively simple matter to determine the value o/ 
stocks of goods held for manufacture and sale, but 
who is to say what is the value of real estate and 
equipment within any specified period of time? 
“Value” is an elusive factor and varies elastically with 
the purpose for which it is sought. Asa practical mat- 
ter, most manufacturing concerns report as the actual 
value of such assets their cost, their federal income 
tax basis, or a value reached by appraisal made at 
sume time in the more or less distant past, in all cases 
reduced by depreciation at predetermined, but never- 
theless, arbitrary rates. 

It is more important that a uniform method or basis 
of determining whatever value is used, be applied with 
respect to the property owned in each state. Even 
this precaution, however, would not prevent distortion 
resulting from local causes, such as appreciation or 
depreciation in utility value. For example, an ex- 
pensively equipped plant may, because of change in 
the nature or location of market, the accessibility or 
exhaustion of raw material sources, be less profitable 
to operate than a less costly plant in another state 
more favorably situated with respect to these advan- 
tages. Yet, if the tax burden ratio is expressed in 
terms of property values reflecting original or repro- 





2 Report to New York State Commission for the Revision of th 
Tax Laws on the question: Is the tax burden on manufacturing and 
mercantile concerns in New York heavier than the tax burden on 
similar concerns in other important states? (1931), by Carl S. 
Shoup, Associate Professor of Economics, Columbia University. 

3 Comparative or relative tax burdens used in this context include 
the total tax burden encountered in each state (i. e. state plus local 
taxes). 
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duction cost less accumulated depreciation, the method 
of comparison employed in the Associated Industries 
study would, contrary to the fact, show a relatively 
lower tax burden for the less profitable plant. 

Another fault of this method, as employed by 
Associated Industries of New York State, Incor- 
porated, lies in the disparity that arises due to the 
varying proportions of rented to owned property for 
each state in which the reporting member operates. 
Obviously, if the plants are rented in New York and 
owned in New Jersey, total taxes paid in New York 
would be less than those paid in New Jersey. Unless 
the proportion of rented to owned property is the same 
for each state in which the corporation does business 
the ratios showing taxes paid relative to gross sales 
in each state would give an unfair and distorted 
comparison. 

Until this method of analysis submits to further 
development and refinement, therefore, it must be 
rejected as a solution to the problem of estimating 
comparative state tax burdens. 


B. The Hypothetical Corporation Test + 


This test has been used for comparing the relative 
tax burden imposed on manufacturing by a given 
state and by such other states as are considered poten- 
tially competitive. Taxes that a hypothetical cor- 
poration would have to pay if it were moved about 
from state to state are estimated. 

Several difficulties in the use of this method are 
quickly disclosed upon closer observation, among 
which two stand out as lending themselves to manipu- 
lation, subject to the whim or design of whoever is 
presenting the comparison: (1) What type of manu- 
facturing corporation shall be adopted for the purpose 
of comparing state tax burdens? What is such a 
typical or representative corporation? (2) How shall 
the general property tax that would have to be paid by 
such a corporation in each of these states be estimated ? 

1. As for the first difficulty, the following discussion 
will serve to indicate the nature of the problem in- 
volved in any attempt to secure a representative cor- 
poration; that is, a corporation, whose property 
holdings, sales, operating expenses and profit ratios 
would not be substantially affected either in nature 
or extent by mere geographic location. Nor could such 


*For example see: 

a. Report on Comparative Study of Corporate Taxes in Fifteen 
Industrial States, prepared by C. L. Turner, C. P. A. of Philadelphia. 
(Presented at 21st Annual Meeting of Pennsylvania State Chamber 
of Commerce, February 16, 1938.) 

b. The Fiscal Problem of New York State, The National Industrial 
Conference Board, Inc. New York City, 1928. pp. 116-120. 

c. Studies in Taxation, University of North Carolina Extension 
Bulletin. Dec. 16, 1928. pp. 76-84. By Hershal L. Macon. 

d. Final Report of the Commission on Interstate Codperation to 
the General Court Concerning the Migration of Industrial Establish- 
ments from Massachusetts, June, 1939. 

_&, Also see discussion of the Hypothetical Corp. Test in: Wéiscon- 
sin Industry and The Wisconsin Tax System, George L. Leffler 
(1931), pp, 112-116. 


STATE TAX BURDENS—LOCATION OF INDUSTRY 



























































539 


a corporation be hypothecated on a statistical aver- 
age of the corporations reporting in each state under 
comparison. The nature of the product manufactured, 
methods of manufacturing, sales and labor policies 
should also be representative. No two corporations 
are identical in the amount and the kind of assets held, 
and in the capital turnover ratio. It may be said of 
the typical manufacturing corporation as it has been 
said of the average citizen, that it does not exist. The 
manufacturing process and the nature of the product 
in one industry may require only cheap unskilled 
labor. Raw material costs may be low in relation to 
the price of the finished article. The manufacturing 
equipment may be inexpensive and the plant may 
occupy relatively little floor space. On the other 
hand, because of a highly competitive market, the 
corporation may be able to sell its product at profitable 
prices because of its valuable good will as reflected in 
its trademarks and trade names, supplemented by an 
aggressive and highly paid sales organization. 

In another industry the product may be of a highly 
specialized, technical nature, but with little competi- 
tion. The floor space required may occupy a large 
area and highly skilled labor and expensive machinery 
and equipment may be required to manufacture the 
product. Because of the specialized nature of the 
product and the absence of keen competition, rela- 
tively little selling effort may be required. 

In industrial states there are many corporations 
engaged in manufacturing under each set of conditions 
described above. Which of the two should be 
considered as “the hypothetical corporation”? To illus- 
trate this point: Assume Corporation A and Corpora- 
tion B, each of which has its plant located in State X, 
both earning approximately $100,000. Eighty per cent 
of each corporation’s sales are made to customers 
located outside the state by agencies of the corporation 
located outside the state. But Corporation A manu- 
factures a trademarked food product selling at a low 
price and maintains stocks of goods in warehouses 
at various points outside the state, while Corporation 
B manufactures machinery under individual contracts 
and specifications for each customer. The capital 
investment of each corporation would probably show 
something like the following: 


Corp. A Corp. B 
Current assets, excluding inventories, 

a ee ee ee ere $200,000 $200,000 
Plant equipment and inventories....... 300,000 700,000 
Good will, trademarks, patents, other in- 

I 5s oe ae knoe Soames 500,000 100,000 


$1,000,000 $1,000,000 

The payroll of Corporation A totals $500,000 of 
which $100,000 is for manufacturing and $300,000 is 
paid to its employees outside the state—principally 
salesmen and sales office employees. The payroll of 




























































































































































































































































































540 TA XES— The Tax Magazine 





Corporation B is, also, $500,000 of which $300,000 is 
for manufacturing and $100,000 is paid to employees 
outside the state.° Corporation A carries stocks of 
finished goods having an average value of $60,000 at 
various locations outside the state. 

Assume that State X imposes a franchise tax of 5 
per cent upon net income, or of 5 mills on net worth 
or capital investment, and that for the purpose of 
determining the amount of net income or net worth 
to be allocated to the state, it required the use of an 
average of three factors: (1) sales, (2) payroll, and 
(3) tangible property. 

Each corporation would be subject to a franchise 
tax computed as follows: 

Corp.A Corp.B 


Percentage of tangible property in state..... 80 100 
Percentage of payroll in state............... 40 80 
Percentage of sales in state........... . 20 20 

Total percentages hi .. 340 200 


Average percentage.... Saari 9 ale oleic a 6624 
Net income (total $100,000) allocated to state. $46,667 $66,667 
Tax at 5 per cent epetanetateeics ee ee 2,003 3,333 

The selection of a typical corporation may be a 
useful method for the interested advocate of a partic- 
ular tax policy, but it should not be the method of the 
impartial inquirer. It ignores the actual conditions 
with which the bulk of manufacturing corporations 
are faced and it is these actual conditions which must 
be brought under observation before sound conclusions 
may be determined. 


2. The second difficulty which weakens the effec- 
tiveness of the hypothetical corporation test arises 
from the many and varied bases of assessed values of 
local property taxes. Such valuations are frequently 
the reflection of the arbitrary opinions of local assess- 
ment officials, or are determined by some “rule of 
thumb” method. Sometimes the exigencies of local 
politics or even the political influence of the taxpayer 
may be factors. The lack of any reliable standard of 
assessed values from state to state, district to district, 
and even from property to property grossly distorts 
any attempt at comparison between tax burdens on 
properties in different locations. 

However, since the general property tax forms a 
large part of the tax burden of a manufacturing cor- 
poration, no reasonable test of the comparative cor- 
porate tax burdens of the various states should exclude 
its effect. 

Investigations have been made of the relative bur- 
den of the general property tax as between property 
in various cities located in the several states. These 





5 $100,000 paid to officers and other administrative personnel in 
each corporation. 

*a. Department of Commerce, Federal Census Bureau. Statistics 
of Cities. 

b. Detroit Bureau of Governmental Research. Comparative Tax 
Rates for 301 Cities (of over 30,000 population), by Rosina Mohaupt. 
1940. 
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studies were not confined to manufacturing properties, 
and their results are of little help in determining the 
relative tax burdens of manufacturing corporations. 

Although in each of these studies the effort was 
made to reconcile the bases of the general property tax 
to the true value of the property taxed, the wide 
divergence in results is so obvious that their value as 
an element in comparing state tax burdens is of doubt- 
ful utility. 

Even if it could be assumed, however, that the 
results of these investigations presented reliable ratios 
of property tax rates to true values, the fact that the 
investigations were limited to city properties would 
prevent their use in comparing the relative tax bur- 
dens on manufacturing properties. A substantial pro- 
portion of manufacturing properties in the United 
States is located outside of the larger cities, and this 
trend continues in an accelerating degree.” The effec- 
tive tax rate on city property is normally greater than 
the corresponding rate on property located within the 
jurisdiction of smaller taxing units. Town and village 
tax rates based upon assessed values are generally 
lower than in cities, and, in addition, it is a common 
practice of the smaller units to fix assessed values at a 
smaller percentage of true value than is the case with 
respect to city property." For these reasons the 
average state-wide property tax rate based on true 
value cannot be determined from the average rate on 
city property within the state. 





c. Commerce Clearing House, Inc. 

d. Prentice-Hall, Inc. 

e. Studies in Taxation, University of North Carolina Extension 
Bulletin, December 16, 1928, by Hershal L. Macon. 

f. Special Report of the N. Y. State Tax Commission, No. 10, The 
Assessment of Real Property in the United States, by Joseph D. 
Silverherz (1936). 

g. In these studies the comparative property tax rates based upon 
“‘true value’ were obtained merely by alteration of the local tax 
rate in accordance with expressions secured from the local assessors 
as to the estimated assessed-to-true-value ratio. In general, no 
follow-up investigation was made to check on the reliability and 
uniformity of such estimates of assessment ratios. However, in the 
studies made for the Detroit Bureau of Governmental Research 
and the New York State Tax Commission by Rosina Mohaupt and 
Joseph D. Silverherz respectively, the estimates were checked with 
other sources of information, principally sales data, wherever 
possible. 

TIt is not intended by this statement to imply the decline and 
decadence of our major cities due to a growing force of ‘‘decentrali- 
zation’’. However, it is intended that in what might be called a 
‘“normal’”’ period of industrial growth, or during the ‘‘upswing”’ of 
the business cycle, it is sound to reason that the industrial periphery 
should be extended further out from the great metropolises, and 
that an increasingly greater proportion of the new industry should 
locate outside city limits. This would be due to a lack of suitable 
floor space in the larger cities and, also, to the relatively high over- 
head costs encountered by industry in these cities as compared with 
such costs encountered by industry which is located in the outlying 
areas. The soundness of this contention is remarkably in evidence 
today as industry expands under the stimulus of National Defense. 

8 As evidence for testing the accuracy of this statement is frag- 
mentary the writer hastens to add that it is submitted here purely 
as considered personal opinion based upon general impression de- 
rived from such scattered fragmentary data as has come under his 
observation. For example, the high correlation between the size of 
cities and progress made toward the installation of technical assess- 
ing systems would contribute support to the validity of the above 
statement if one concedes (and the writer believes this to be rea- 
sonable) the probability that gross under-assessment becomes in- 
creasingly rare with the adoption and development of technical 
assessing methods (e. g. utilization of unit valuation of land and 
buildings, tax maps, value records, etc.). See Joseph D. Silverherz, 
Assessment of Real Property in the United States, pp. 280-283. 
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On the other hand, it has been the practice in many 
of the smaller cities to offer tax concessions to induce 
new industries to locate therein. Such offers may 
take the form of a reduction in assessed value of the 
property for a term of years or the complete exemption 
of the property from taxation. In some cases free 
factory sites are offered which is the equivalent, in 
effect, to a reduction in taxation. What adjustment, 
if any, has been made to correct the effect of such 
practices in the studies referred to, is not known to 
the writer. It would be of slight consolation to a 
manufacturer who enjoys no tax favors to know that 
because of tax concessions granted to new industries 
in his city, the average property tax rate in the city is 
no higher than the average rate in a competing city 
which offers no tax concessions. 


Further, a state-wide average tax rate, computed 
from the comparative data obtained in the foregoing 
studies would be based upon the average of the average 
tax rates of the cities within the state.® Even if such 
averages be based on true values, the state-wide 
averages so obtained are not representative. The 
cities included in the studies have populations ranging 
between 30,000 and 6,000,000 with corresponding vari- 
ations in total property values. The fallacy of basing 
an average state rate upon simple averages of city 
rates is shown by the following example: 

Assume a state in which are located two cities, one 
having an average tax rate of 40 mills and the other, 
of 20 mills. The average state rate based upon the 
city average is, therefore, 30 mills. But if the first 
city has a total property value of $1,000,000,000 and 
the second city has a total property value of $10,000,000, 
the real situation presents an entirely different picture 
as shown by the following table: 


Total Value Tax Rate Total Tax 

First City ....... $1,000,000,000 40 mills $40,000,000 
Second City ..... 10,000,000 20 mills 200,000 
Totals ....... $1,010,000,000 $40,200,000 
Weighted Aver. $505,000,000 39.8 mills $20,100,000 


Finally, because of the extreme variations in local 
tax rates within each state, even a true state-wide 
average is of little significance in determining the 
relative tax burden of one state with another. State- 
ments are sometimes made to the effect that the ad- 
vantage offered by State A over State B in the form 
of low state corporation taxes is largely offset by the 
relatively high local real and personal property taxes 
in State A as compared with State B. The fallacy of 
such statements is obvious. Local taxes in some 
localities in State A would undoubtedly be relatively 
higher than such taxes imposed in some localities in 





*See Wisconsin Industry and the Wisconsin Tax System, p. 103, 
G. L. Leffler, 1931. 


STATE TAX BURDENS—LOCATION OF INDUSTRY 















































541 


State B, and vice versa. There is no measuring rod 
for comparing local taxes on a state-wide basis. 

For the foregoing reasons it seems apparent that, 
even if the studies referred to correctly reflect relative 
property tax burdens with respect to property gen- 
erally, such data does not take into consideration the 
special problems, situations and treatment of manu- 
facturing properties..° Such data would, undoubt- 
edly, be misleading when applied to the study of state 
tax burdens on manufacturing corporations. 

It appears inevitable that any answer to the state- 
wide question as to comparative tax burdens must be 
couched in the term, “on the average,” and therefore 
be of limited applicability or practical value. Clearly, 
to have meaning, an answer to the question of com- 
parative state tax burdens must be broken down in 
reference to specific taxing jurisdictions. 

3. Another difficulty in the use of the hypothetical 
corporation test is one, perhaps, not quite as obvious 
as those discussed above. That is, the problem in- 
volved in any attempt to measure the comparative in- 
direct tax burden of such a hypothetical corporation ; 
and, also, the effects of differential direct tax burdens 
on other industrial costs.1 Total taxes estimated for 
the hypothetical corporation in each state would not 
include indirect taxes, such taxes as may be shifted 
to it in the form of higher rental, raw material and 
supply costs, power, transportation, etc. And so, as 
Shoup points out, a low direct tax bill may mean a 
high indirect tax bill. In the same way the relation- 
ship between the property tax and land values should 
be analyzed before any comparison of tax burdens 
is attempted. Where the local property tax rate is 
relatively high, it may well be that some or all of 
the property tax burden has been capitalized, causing 
a fall in the value of the land and in rents. Theo- 
retically, at least, there is no property tax burden 
when the tax has been capitalized. Likewise, a de- 
crease in the property tax rate might be reflected by an 
increase in land prices and in rents. Thus, the prac- 
tice resorted to by some communities of offering free 
factory sites with or without improvements to new 
manufacturing corporations may, in some cases, 
amount to no more than the granting of a right to 
share in the obligations of an overburdened debtor. 

Should local taxes be included in such a comparison 
of corporate tax burdens, or may they be excluded, 
assuming the differentials are cancelled out by other 
benefits? Discrepancies between local tax rates on 
real property might reasonably be excluded for the 
purpose of comparison on the assumption that such 
differentials are cancelled out by differentials in an 





10 See Bulletin No. 19, National Association of Assessing Officers, 
April 1, 1938. 

11 This difficulty was discussed by Professor Carl Shoup in a pre- 
liminary draft of Report to the Commission on Comparing the Tax 
Burden on Industry in Various States. 
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opposite direction : in land costs or rentals and in costs 
of public services or their equivalent. A better case 
could be made for including discrepancies arising be- 
tween local tax rates on personal property, due to 
the difference in the nature of the supply (or replace- 
ment) curve of personal property from that of real 
property. Because of the variability in the supply of 
personal property, it is less likely that the burden of 
the taxes on personal property is offset by correspond- 
ing advantages.’” 

4. The use of the hypothetical corporation test 
postulates a uniform practice with respect to shifting 
the corporate tax into the price of the goods manu- 
factured, or assumption of the tax by the manufac- 
turer. While in actual practice state and local taxes 
are factors included in fixing the price of the manu- 
factured product, it may be that in some industries 
which sell in a highly competitive market the manu- 
facturer may be unable to pass the tax on to the con- 
sumer. In any case, it cannot be said that there is 
any uniform practice in shifting the burden of such 
taxes, and the assumption, inherent in the use of the 
hypothetical corporation test, that there is such uni- 
formity, is fallacious. 

In the light of what has been said, a comparison of 
the direct tax burden imposed upon industry by the 
several states would appear to be meaningless unless 
these other factors are studied along with the direct 
tax bill. 

5. Finally, it might justifiably be asked: What are 
the relative benefits bestowed upon this hypothetical 
corporation by the several states included in the com- 
parison in return for the payment of its taxes? How 
do the states and their municipalities spend their rev- 
enues? What percentage of the local and state rev- 
enue is being used to pay off interest and principal of 
bonded debt? What proportion of the corporate tax 
burden in each state does the local property tax rep- 
resent? Revenue from the latter might reasonably 
be expected to redound in more specific benefit to the 
corporation per dollar of taxes than would revenue 
derived from a state franchise tax. 

6. In view of the weaknesses discussed in the fore- 
going section it becomes evident that the hypothetical- 
corporation-test method must be discarded. In 
summary, these weaknesses relate to: (a) the difficulty 
involved in securing a representative corporation that 
would enable a fair comparison of all the states under 
consideration; (b) the difficulty of finding representa- 
tive property tax rates for comparative purposes; 
(c) the difficulty of determining the indirect tax burden 
of such a hypothetical corporation and the effects on 





122 Report on Comparative Study of Corporate Taxes in Fifteen 
Industrial States, prepared by C. L. Turner (see footnote 4, supra) 
is the only study, to the writer’s knowledge, using the hypothetical 


corporation test that excludes consideration of all local property 
taxes. 
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other industrial costs of differential direct tax burdens 
of such a corporation; (d) the nullifying effect of pos- 
tulating, for the purpose of analysis, a uniform oppor- 
tunity or lack of opportunity for shifting; and, (e) the 
inability to compare off-setting benefits received. 


C. The Use of Data Collected from the Federal 


Corporation Income Tax Returns 


Another device for measuring comparative tax bur- 
dens is that which involves the use of information 
given on the federal corporation income tax returns. 
This method was tried by the National Industrial Con- 
ference Board * and, also, by George Leland Leffler 
of the University of Wisconsin."* 

The data contained in federal income tax returns are 
analyzed, classified and published annually by the 
Bureau of Internal Revenue in “Statistics of Income.” 
Corporations are classified by states, according to the 
location of the collection districts in which their re- 
turns are filed. Thus geographically segregated, the 
group deductions for state and local taxes, as well as 
other classified deductions are shown as a percentage 
of the group net income. These are the statistics used 
in the two studies referred to, which form the basis 
of comparison of state tax burdens. 

Certain flaws, inherent in the data used, invalidates 
the conclusions obtained from this method. Shoup 
has discussed some of these flaws in his report to the 
New York State Tax Commission, mentioned above, 
as has Leffler in his Wisconsin study. (The latter, 
however, used this method, deciding it was the best 
means available for determining the relative burdens 
of state taxes.) Therefore, only that defect will be 
analyzed, which, in the writer’s opinion, is fatal to the 
usefulness of the method, and, only brief comment will 
be made concerning two of its other weaknesses. 

In the first place, unless the period of years to be 
studied is carefully selected, the conclusions reached 
are likely to contain a bias favoring either the tax 
system that is based upon income or the tax system 
that is based upon capital stock or some other such 
measure. 

Secondly, this method postulates a uniform ratio of 
rented to owned property in the several states. Actu- 
ally, of course, as was pointed out in connection with 
the study made by the Associated Industries group, 
this assumption is unwarranted. Comparison is ren- 
dered unreliable unless definite data relating to this 
ratio accompanies the findings for the comparative 
tax burdens. 

Finally, the most serious, and, in the writer’s opin- 
ion, a fatal objection, is that the deductions for state 
and local taxes reported on federal returns show these 





1% The Fiscal Problem in New York State, National Industrial 
Conference Board, Inc., New York City, 1928, pp. 113-116. 


4 Wisconsin Industry and the Wisconsin Tax System, George L. 
Leffler, 1931, pp. 116-121. 
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taxes only en total, but do not show to what states 
and municipalities they are paid or are payable, nor 
the separate amount of the liability to each. 

Corporations usually file their returns in the dis- 
tricts in which their executive or treasurer’s office is 
located. A corporation is not necessarily domiciled or 
incorporated in the state in which its return is filed, 
nor does it necessarily follow that, because a corpora- 
tion files its return in a particular state, the bulk of 
its property is located therein or its business is mainly 
conducted there. 

As a matter of fact, in the case of many, if not 
most, of the larger corporations, state and local taxes 
paid outside the state in which their federal income 
tax returns are filed, form a substantial part of the 
total of such taxes. Conversely, there are many cases 
where state and local taxes paid within the state in 
which the federal return is filed, constitute only a 
minor part of the total of such tax deductions. 

Many large manufacturing corporations are incor- 
porated in one state, have their executive offices 
located in another, but have no factories or manufac- 
turing operations in either state. Further, the sales 
and activities of such corporations may be spread over 
forty-eight states, and only a relatively small per- 
centage of sales and other operations may take place 
within the state of filing. 

This situation is particularly noticeable in states 
like New York and Illinois in which are located finan- 
cial and business metropolises, but it probably exists 
in other states to a sufficiently large degree to impair 
the usefulness of any comparative data which may be 
compiled from federal income tax returns. The in- 
accuracy thus created is twofold. Not only is the 
comparison distorted with respect to the state to which 
the tax deductions are erroneously assigned, but it is 
equally distorted with respect to the states under 
which such deductions should properly be classified. 

Three actual cases come to mind which are prob- 
ably typical at least of many corporations which file 
returns in New York City collection districts: *° 

Corporation A is a Pennsylvania Corporation, but 
its executive office is located in New York City and its 
federal return is filed there. Its payroll in New York 
is confined to salaries paid to its secretary, its treas- 
urer, a vice president, several junior officers, and ex- 
ecutive and accounting office employees. It has no 
sales which are allocable to New York, because its 
goods are sold from its factories in Pennsylvania, New 
Jersey, and other states, direct to its customers. Its 
sales managers, sales offices and salesmen are located 
in New Jersey and states other than New York and its 
salesmen operate from and report to the selling offices. 





% The writer is indebted to his father, Mr. John J. Cordner, 
C. P. A. of New York City, for the descriptive material relating 
to these actual corporations. 
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For the taxable year 1939, this corporation reported a 
deduction of approximately $26,000 for state and local 
taxes. Of this total approximately $290 was paid to 
New York State, and about $30 to New York City. 

Corporation B, a manufacturing corporation, is in- 
corporated in New Jersey. It is affiliated through 
stock ownership with several other manufacturing and 
selling corporations. Corporation B’s executive offices 
are located in New York City where it and all its 
domestic subsidiaries file their federal returns. The 
factories and mineral properties of the group, either 
under the direct ownership of Corporation B or owned 
by its subsidiaries, are located in New Jersey, Illinois, 
California, and other states and in Canada, but it has 
no factory and no property except office furniture in 
New York State. The affiliated group has selling 
offices in most of the states and in Canada and does an 
international business. It files a consolidated fran- 
chise tax return in New York State, in which is in- 
cluded its Canadian subsidiary. It also has other 
subsidiaries incorporated and operating in foreign 
countries which are not included. The total deduc- 
tions for state and local taxes reported by this group 
on their federal returns for a recent taxable year ex- 
ceeded $200,000, of which New York State franchise 
taxes amounted to less than $10,000. Total taxes paid 
to New York State and its political subdivisions did 
not exceed $20,000. 

Corporation C, a Delaware Corporation, operates 
in New York, New Jersey, Pennsylvania, Massachu- 
setts and several other Eastern States. It has ex- 
tensive real estate and personal property holdings in 
each state in which it operates, the local property taxes 
paid annually in each of these states are substantial 
in amount. For the taxable year 1939, Corporation C 
paid a New York State franchise tax of approximately 
$9,000. For the same period it paid a franchise tax to 

Pennsylvania, where it owned less property and did 
less business, of over $25,000. It also paid a corporate 
excise tax of substantial amount to Massachusetts, 
and franchise taxes of smaller amounts to several other 
states. 

In “Statistics of Income” published by the Bureau 
of Internal Revenue, the state and local tax deductions 
of the three corporations described above, would be 
classified under New York State. It is obvious, how- 
ever, that to classify these deductions as New York 
State taxes in a study of comparative tax burdens 
would be fantastically misleading. 

In view of these serious inadequacies, therefore, 
comparison of the relative state tax burden based upon 
such data must be considered inconclusive, if not actu- 
ally misleading. 
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III. Methods of Direct Approach to the Problem 
of Determining the Influence of Taxes 
on the Location of Industry 


It thus appears evident, from the foregoing survey, 
that it would be difficult, if not impossible, to arrive 
at a satisfactory basis of comparison of state industrial 
tax burdens by the unsuccessful methods therein de- 
scribed. Consequently, it would appear necessary to 
abandon the attempt to obtain reliable answers to the 
questions formulated supra, and to rely instead upon 
the method of direct attack for solution of the problem 
of determining the influence of taxes upon the location 
of industry. A short review of a few pioneer efforts in 
this field of research may be useful at this point. 


The industrial tax burden has been a source of in- 
creasing concern for state legislators during the past 
fifteen years. In all industrial states complaints and 
alarms have been frequently heard to the effect that a 
crushing tax burden is causing manufacturers to move 
out of the state.** In more recent years, however, state 
authorities have taken a calmer attitude toward the 
question of industrial emigration. This changed atti- 
tude is probably due to a number of statistical studies 
made by states and cities.” These studies seem to 
refute the earlier implications of economic stagnation 
and decadence. Indeed, Israel Stiefel of the Pennsyl- 
vania Joint Legislative Industrial Tax Survey Com- 
mittee has named the contention of such rumor, “an 
omnipresent, perennial myth.” 


A. Trends—Stiefel 


In a supplemental report to the above mentioned 
Committee,’* Mr. Stiefel while not deciding whether 
or not Pennsylvania’s industrial tax burden was rela- 
tively greater than that of other states, marshalled 
sufficient data to prove that the Commonwealth was 
not losing its industry by emigration or other reason. 

Stiefel’s main source of information was the “Bien- 
nial Census of Manufactures” for the years 1931-1937 
inclusive. Figures are presented for certain criteria 
which adequately test the trend of manufacturing ac- 





1% For example: Report to the General Assembly of the Industrial 
Tax Survey Committee (Dent Report), 1939. Commonwealth of 
Pennsylvania. Migration of Industry from Pennsylvania, a series 
of articles by George E. Reedy, Inquirer Staff Reporter. (Reprinted 
from The Philadelphia Inquirer, December 26, 1937-January 1, 1938.) 
Pennsylvania Legislators Find Taxes Are Ruining State Industry, 
by John M. McCullough, Inquirer Staff Writer. (Reprinted from 
The Philadelphia Inquirer, 1938.) The Flight of Capital and Indus- 
try from Massachusetts, by Warren F, Doane. A study made for the 
Pennsylvania Manufacturers’ Association. 

17 For example see: 

a. Industrial Development in Philadelphia, (1934-40) Industrial 
Bureau of the Philadelphia Chamber of Commerce. 

b. Final Report of the Commission on Interstate Codperation to 
the General Court Concerning the Migration of Industrial Establish- 
ments from Massachusetts. June, 1939. 

c. Industrial Development of Indiana, George Starr, Director of 
Bureau of Business Research. Indiana University. September, 1937. 

d. Wisconsin During the Depression—Industrial Trends and Tax 
Burdens, F, A. Hanna, Bulletin of the University of Wisconsin, 1936. 

18 Supplemental Report to the Joint Legislative Industrial Tax Sur- 


vey Committee (Dent Committee), Israel Stiefel, Member of Assem- 
bly, May, 1939, 
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tivity in Pennsylvania and in several eastern and cen- 
tral states that might be considered competitive. 
These criteria are: “number of establishments,” “num- 
ber of wage earners,” “wages paid in manufacturing,” 
“value of products manufactured,” and “value added 
by manufacture.” The last named index is probably 
the most dependable and the most accurate measure 
of industrial fluctuation, for it represents the differ- 
ence between the combined cost of materials, supplies, 
containers for goods manufactured, fuel, etc., and the 
value of manufactured products. It is the value cre- 
ated by the manufacturing process and therefore the 
double counting that occurs in the use of the criterion, 
“total value of products manufactured,” is eliminated. 

In the latter part of this report, the isolated trends 
of important industries in Pennsylvania are presented, 
based upon the same tests of industrial prosperity as 
were mentioned above.’® Stiefel also studied the com- 
posite industrial trends for cities of over 10,000 inhabi- 
tants and for counties in Pennsylvania, juxtaposing 
several allegations made before the Dent Industrial 
Tax Survey Committee about industrial emigration 
from certain cities and counties and the statistics re- 
futing such allegations. 

Stiefel’s method is a useful means by which state 
and city authorities may test the validity of reports 
and rumors of industrial emigration. Nevertheless, 
such over-all observation of trends based upon certain 
relevant criteria do not preclude the argument as to 
whether or not the indicated tax burden bears a salu- 
tary or degenerating influence upon the location of 
industry. Are the natural industrial advantages of 
the state being exploited as fully as they might be if 
there were a lighter tax? How many new locations 
were made recently in competitive states that would 
have been made in the indicated state but for the un- 
favorable tax situation? Figures showing the number 
of establishments, number of wage earners, wages 
paid, and value added by manufacture may compare 
favorably with such data for past years and with the 
figures obtained for these indices from similar studies 
in other states ; but does this prove that the tax burden 
is not hindering a natural growth based upon superior 
industrial advantages otherwise available in the indi- 
cated state? This objection may be given with refer- 
ence to state industry as a whole or with reference to 
particular industries in the state. What are the trends 
of particular industries in State A and how do such 
trends compare with the trends of the same industries 
in other states? If the trends behave differently, to what 
causes can these differences be attributed? An an- 
swer to this question would involve thorough cost 
analyses of those particular industries whose trends 
are being compared. The trend line of each particular 





19 Stiefel’s source of data: Pennsylvania Department of Internal 
Affairs, Bureau of Statistics, Industrial Division. 
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industrial activity would require a separate explana- 
tion due to the fact that the locational determinants 
of industrial plants vary with the type of industry 
under consideration. Taxes, as a locational deter- 
minant, may be a negligible factor, a contributory 
factor, or a primary factor in the explanation of any 
given industrial trend. 

The tax factor may have considerable effect in par- 
ticular instances of plant location, but at the same time, 
due to offsetting factors, be of negligible influence in 
the location of a general group of industry or of indus- 
try as a whole in any given state. The fact that taxes 
did affect individual choices of location is not brought 
out by mere observation of general trends. 

Thus, although Stiefel’s statistical approach affords 
a comparatively easy method by which the authorities 
may be reassured in their formulation of tax policy, 
it must be rejected as an adequate answer to the prob- 
lem of determining the influence of taxes upon the 
location of industry. However, the basic data relating 
to industrial trends in the various states employed by 
Stiefel in this approach becomes an important part of 
the solution to this problem proposed in the final sec- 
tion of this paper. 


B. Comparative Ranking of States 


Another procedure which purports to show that 
taxes bear no, or only negligible, influence upon the 
location of industrial plants is that involving a com- 
parison between trends in the tax burden and trends 
in the manufacturing development of several selected 
states. The following table, presented by Mr. George 
A. Steiner in a study entitled The Tax System and 
Industrial Development illustrates the type of result 
obtainable by the use of this technique.” 


Comparative Ranking of Nine Selected States and the United 
States in All Tests of Manufacturing Development and 
Tax Burdens on Manufacturing Corporations 
in the Period, 1922-35 
1922-1929 

Rank in Tests 


Rank in Tests of Tax Burdens 


Nine Selected of Manufacturing on Manufacturing 
Development Corporations 
States & U.S. Points Rank* Points Rank* 
a 10 1 71 10 
Witseonsm ............ 47 Z 47 3 
Indiana ..... meee 3 57 6 
Illinois Pearce tase 19 4 43 2 
Ohio ....... ee 5 51 5 
United States ......... 30 6 59 id 
New York ......... 31 7 67 9 
Minnesota ............ 40 8 49 4 
Pennsylvania ......... 41 9 39 1 
Massachusetts ........ 50 10 65 8 





* Rank of 1 indicates state of greatest manufacturing development 
or state of lightest tax burden. 

~The Tax System and Industrial Development by George A. 
Steiner. University of Illinois Bulletin Vol. XXXV, No. 58, March 
18, 1938. Also, see Wisconsin Industry and the Wisconsin Tax 
System, George L. Leffler, 1931. (Referred to above); Wisconsin 
During the Depression, Frank A. Hanna (1936). ‘ 
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1929-1935 

Rank in Tests 

Rank in Tests of Tax Burdens 

of Manufacturing on Manufacturing 
Nine Selected Development Corporations 

States & U.S. Points Rank* Points Rank* 
Minnesota’ ... ...6.6045. 12 1 54 és 
Michigan .....<.....0. 14 Zz 42 3 
Li a 0.) ee 20 3 59 9 
United States. .......+. 27 4 46 4 
Massachusetts ......... 27 4 63 10 
RN ns ts cue eS 31 6 55 8 
er 32 7 39 1 
Pennsylvania ......... 32 7 46 +f 
ROUT tty aes ae Bh 9 39 1 
Wisconsin: ...........5: 45 10 52 6 


The rate of manufacturing development in the 
selected states apparently has been affected little if at 
all by the comparative tax treatment afforded manu- 
facturers in these states. This is indicated by the low 
degree of correlation between the two indexes shown 
in the above table. In the case of Michigan in the 
period, 1922-1929, the rapid growth of the automobile 
industry during these years seems not to have been 
deterred in the least by the fact that it ranked “10” of 
the ten entries in the tests of tax burden upon manu- 
facturing corporations for it ranked “1” of the ten entries 
in the tests of manufacturing development. Similarly, 
a ranking of “1” based upon the tests of comparative 
tax burden for Pennsylvania in these years appears to 
have had negligible effect as an inducement to locate 
therein upon industry for it ranked “9” in manufac- 
turing development during the interim, 1922-1929. In 
1922-1929 Massachusetts ranked “10” in manufactur- 
ing development and “8” in tests of tax burden on 
manufacturing; but during the period, 1929-1935, 
Massachusetts ranked “4” in manufacturing develop- 
ment and “10” in tests of tax burden. Here again 
correlation is absent. In this interim (1929-1935) 
Indiana showed the lightest comparative tax burden 
but ranked “7” in manufacturing development. The 
conclusion inferred is obvious: state taxes bear no, 
or only negligible, influence upon the rate of manu- 
facturing development. 

For purpose of the problem under consideration in 
this paper, the above method is lacking in the same 
important respect as that employed by Mr. Stiefel, 
namely: indices of the relationship between trends 
in tax burdens on manufacturing corporations gen- 
erally and trends in over all manufacturing develop- 
ment fail to disclose the effect that taxes might have 
upon the location of particular industrial plants. Fur- 
ther, some of the tests of comparative tax burdens on 
manufacturing corporations that are used might rea- 
sonably be open to question as to their adequacy and 
applicability: (for example: results of the hypothetical 
corporation test, ratios of total state and local taxes to 
per capita wealth, absolute volume of per capita prop- 
erty taxes.) 
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C. Compilation of the Opinion of Manufacturers 


Apparently, there is but one angle of approach to this 
problem which will obtain answers couched in terms 
of actualities. This approach requires the gathering 
of a list of the names and present addresses of firms 
that have either removed or expanded their manufac- 
turing operations outside the indicated state in recent 
years.2*_ Thereupon, either by interview or corre- 
spondence, the heads of these firms are to be ques- 
tioned to determine what consideration, if any, was 
given the tax factor in the decision about location. 


Responses of such manufacturers represent specific 
answers to the query about the influence of taxes upon 
the location of particular plants. Nevertheless, it 
might be justifiable to question the reliability of a 
collection of opinion of this nature. Especially, one 
might suspect such opinion as has been given by those 
manufacturers who have established a branch plant 
outside the indicated state while retaining the major 
part of their operations within the state. The pros- 
pect of attaining new benefits in the future may very 
likely weigh more heavily in the formation of the 
business man’s opinion than the avoidance of past 
penalties. The tax factor may well be a thought in 
the aftermath, but not a motivating influence in the 
particular location. 


The limitations of this method for tax policy pur- 
poses are readily discernible. Waiving the question of 
reliability for the moment, one must be reminded that 
the circumstances of any one firm, allegedly influenced 
in a location decision by the tax consideration, may be 
unique and, therefore, the same relative cost influences 
may not be imputed generally to other establishments 
remaining in the state. However, if the findings show 
several firms reporting taxes as a primary cause of 
their departure, or expansion outside the state, the 


need for serious attention to the possibility of tax 
reform is indicated. 


This procedure was systematically employed in the 
first instance (to the writer’s knowledge) in 1931 by 
a section of the research staff of the New York State 
Commission for the Revision of The Tax Laws. This 
part of the Commission’s research was conducted by 
Dr. Carl Shoup of Columbia University in response to 
the widespread rumor at that time to the effect tha‘ 





21 Such a study, of course, may be made by a municipality or any 
other subdivision of the state. Indeed, the answer to the state-wide 
question about industrial migration may have to depend upon the 
findings of similar local questioning. This will be more fully dis- 
cussed in the final section of the paper. 

In the compilation of such a list, various sources may be culled, 
such as: 

a. State and municipal chambers of commerce. 

b. State departments of labor and interior. 

ec. State and municipal planning boards. (e. g. the Directory of 
Manufactures in New York State, published for years 1932, 1937, 
1940, by New York State Planning Board.) 

d. Railroad company records. 

e. Insurance company records, and records of banking institu- 
tions, real estate boards and brokers. 

f. Civic, trade, commercial, business organizations in the area. 
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New York State was decadent, losing industry to other 
states, and not holding her industrial supremacy. 
The conclusion reached by this Committee was pre- 
sented in a report to the State Commission, reference to 
which has been made in a previous section.” That part 
of the conclusion which is relevant at this stage in the 
discussion contained the following statement : 


“First, it appears that there has been no general exodus of 
manufacturers from New York State in recent years; and 
of those firms which have left, apparently few or none have 
been influenced to a significant degree by the tax situation.” 
The results of questioning the heads of those manufac- 
turing establishments that had removed outside the state 
indicated that the shifts were due to other than tax rea- 
sons, and that only rarely, if ever, was the tax factor 
mentioned specifically as even a contributory cause. 

With the increasing severity of state and local tax 
measures, however, it may well be that such a nega- 
tive conclusion is less tenable today than it was at the 
time of Professor Shoup’s investigation. This opinion 
is supported somewhat by the findings of a similar 
inquiry undertaken in 1936-37 for the City of New 
York. The Honorable Frank J. Taylor, then Comp 
troller of New York City, commissioned Mr. Charles 
E. Murphy as his Special Representative to inquire 
into reports that manufacturers were leaving the cit) 
on a large scale. Employing the method indicated 
above, Mr. Murphy and his staff gathered together 
the names and addresses of four hundred and seventy 
six manufacturing establishments that were found to 
have left New York during the interim, 1931-’35. 

A summary listing of the reasons for moving given 
by two hundred and forty-nine of these firms discloses 
the following: 8 


Racketeering in business and labor . 140 
High rent Pete ees EE AW. 37 
High taxes ere ats BRI ico uily aere Kis 
High transportation costs and troubles.......... 12 
High overhead (power, light, etc.).............. 4 
MMSOONOS:. 52 55 oo 5S ai he es at ae 1 


Some of the other reasons mentioned but once were: 
too much municipal regulation, high insurance rates, 
to be near raw material source, and ill health. 


Regarding the complaints against high taxes Mur 
phy said: 

“The complaints against high taxes which we received run 
the whole gamut of our state and city tax systems, including 
statements aimed at the State corporation franchise tax, 
income tax and workmen’s compensation rates, and in the 
city against real estate, sales, business and water taxes. Cer 
tain holding companies reported that they were seeking means 
of establishing their subsidiary companies permanently in 
other states because of their feeling that New York’s tax 
system was prejudicial and burdensome, especially taxes 
allegedly placed on business reputedly done in other states.” * 

[Concluded in the October issue] 





22 See Note 2, supra. 

2% Report on Industrial Survey of New York City. (Second 
Phase, submitted on March 30, 1937, p. 8) Charles E. Murphy, Special 
Representative to Comptroller Frank J. Taylor. 

*% Report on Industrial Survey of New York City, p. 14. 


Second 
Phase, Murphy. See also Note 4 (d), supra. 
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’ VHE INCOME that is subject to a man’s un- 


fettered command and that he is free to enjoy 

at his own option may be taxed to him as his 
income whether he sees fit to enjoy it or not.” + This 
opinion can be termed “axiomatic” in reference to all 
disputes on constructive receipt of income. 


Constructive receipt has in the past been principally 
applied to those using the cash basis of accounting 
rather than taxpayers on an accrual basis. However, 
at the present time an examination is necessary to de- 
termine when taxpayers on the accrual basis may be 
charged with constructive receipt. This will be ex- 
plained later in this paper. 


Let us digress for a moment and examine the law 
and regulations relating to the constructive receipt 
and also payment of income and expenses. 

The Internal Revenue Code itself does not contain 
any specific mention of constructive receipt as such, 
but the regulations which have the weight of law when 
they are promulgated by the Treasury through the 
various Revenue Acts have the following points con- 
tained therein: 


“Income which is credited to the account of or set apart 
for a taxpayer and which may be drawn upon by them at 
any time is subject to tax for the year during which so cred- 
ited or set apart, although not then actually reduced to pos- 
session. To constitute receipt in such a case the income must 
be credited or set apart to the taxpayer without any substan- 
tial limitation or restriction as to the time or manner of 
payment or condition upon which payment is to be made and 
must be made available to him so that it may be drawn at 
any time and its receipt brought within his own control and 
lisposition. A book entry if made should indicate an absolute 
transfer from one account to another.” 


It is interesting to note that the regulations appear 
quite broad and allow for a great deal of latitude on 
the subject. 


* Certified Public Accountant, Boston. 
1 Corliss v. Bowers, 281 U. S. 376. 
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The courts and the Board of Tax Appeals, however, 
have ruled in substance that each case involving con- 
structive receipt and payment will depend on the par- 
ticular facts involved. 

The Board made this point clear in Adams’ Appeal? 
wherein it stated that “. each case in which the 
commissioner attempts to apply the rule of construc- 
tive receipt will depend upon its own facts”. The 
opinion also made it clear that a taxpayer could not 
turn his back upon income nor could he choose to 
receive income for the purpose of avoiding higher 
taxes. 

In an earlier case the Board said that “. . . con- 
structive receipt is an artificial concept which must 
be sparingly applied lest it become a means for taxing 
something other than income and thus violating the 
Constitution itself.”* In this case the petitioner did 
not report all the salary credited to him on the books 
of the company. The taxpayer stated that the assets 
were pledged and therefore his company of which he 
was the controlling stockholder could not raise any 
more cash to pay the balance of salary due him. The 
Treasury however contended that it was through his 
(the petitioner’s) acts that the corporation could have 
paid but he (petitioner) would not receive. The Board 
sustained the contention of the Treasury and ruled 
that there was constructive receipt of income. 


However, on the contrary, in a later case the Board 
noted that because the debtor company had no avail- 
able cash and made no appropriation for payment of 
interest to the petitioner, the Board stated that it was 
difficult to see wherein the debtor’s funds were un- 
qualifiedly subject to the petitioner’s demands so as 
to bring the case within the doctrine of constructive 


220 BTA 243. 
3 J. A. Branders, 3 BTA 231. 
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receipt of income. The Board rejected the Treasury’s 
arguments that the debtor might have disposed of 
some of its assets in order to pay interest to the peti- 
tioner pointing out therein “. it is not for us to 


speculate or theorize what might have been, but was 
not done.” 4 


In several cases the mere fact that the debtor was 
short of cash at the moment was not sufficient to pre- 
vent the application of the doctrine of constructive 
receipt. The fact that the credit was made and the 
payment was available to the taxpayer was held 
controlling. 

How the payments could be made where there was 
no cash and no liquidation of other assets was at- 
tempted remains a moot question. 


In an early decision on this point, the Board giving 
no opinion decided for the Government against the 
petitioner. In this case a book entry was made 
monthly crediting the taxpayer for his salary. Usually 
the petitioner drew this during the month. On De- 
cember 31, 1921, he was credited for his salary of 
$1000 for that month but because of the bank balance 
being only $600.59, he did not draw until January 10, 
1922. The Board ruled that because the taxpayer had 
authority to draw anytime during the month, the 
$1000 was constructively received December, 1921.° 


In a later case on this point the facts disclosed that 
dividends for 1924 and 1925 were credited to the ac- 
counts of the principal stockholder and in a later year 
at his request were all canceled and credited to the 
surplus of the corporation, one of the principal reasons 
being that there was not enough cash to pay those 
obligations. The court took the position that cash 
alone is not conclusive as to the ability of the company 
to pay, since it is only one of the items making up 
the assets of the debtor. Accordingly, lack of cash 
on hand in 1924 and 1925 which was necessary to pay 
those dividend obligations did not ipso facto establish 


that the amounts so credited were not available to the 
petitioner.® 


It would appear that the petitioner could have 
avoided this difficulty if he had canceled those dividend 
payments in the same taxable year they were declared. 
Another difficulty, however, was that part of the divi- 
dends were paid to minority stockholders in the same 
year. As to whether he could have legally canceled 
his share of the dividends and avoided the tax on the 
same appears doubtful. 

There is, also, the case of a taxpayer which owned 
50% of the stock of another company. The taxpayer 
was credited with a dividend for 1929 of $131,250 of 
which $22,204 was actually received in that taxable 
year. In returning its income for that year, the peti- 





4 Chandler’s Appeal, 16 BTA 1248. 
5 Lauerman’s Appeal, 3 BTA 683. 
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tioner reported the entire dividend as received. This 
taxpayer later contended that because it was on a 
cash basis the entire dividend was income in 1929 only 
to the extent of the cash received or $22,204. The 
Board held that the $131,250 was constructively re- 
ceived by the petitioner in 1929. On appeal of this 
case, the court affirmed the opinion of the Board and 
held that the Treasury regulations were correct in 
their ruling that dividends are to be considered re- 
ceived when they are made subject to the demands 
of stockholders even though the stockholders’ account- 
ing methods are on the basis of cash receipts. The 
court stated in its opinion that, 


“ 


. if the stockholder does not draw them, it is as though 
he had money on deposit in a bank. He cannot postpone 
his income taxes by leaving his dividend with the corporation. 
The fact that the debtor corporation did not have enough 
cash to pay which it unreservedly put to the credit of the 
petitioner is unimportant. It could on demand have borrowed 
it or raised it by sale of some of its investments. No case 
of refusal to pay appears.” ’ 

The reasoning in the above case would appear to 
hinge around the fact that if the decision were the 
reverse, too many cases of tax avoidance would result 
from postponement of actual payment of dividends in 
closed corporations. 

All the above discussion leads us to the converse of 
constructive receipt and that is constructive payment. 
If there is a constructive receipt the corollary must 
be constructive payment. 


Constructive payment is an important matter for 
the taxpayer in the determination of payment of wages, 
interest, and also the never-to-be-forgotten credit for 
dividends paid under the Revenue Act of 1936. 

Most of the problems regarding constructive pay- 
ment would not arise except on occasions to satisfy 
the tax law. Many firms, in order to comply with 
Section 24 C 1 of the Code® run into practical dif- 
ficulties because they have not the cash to make pay- 
ments of salaries interest and the like which must be 
met in certain specified periods. Regardless of the 
comments by the various appeal boards and courts, 
taxpayers cannot always liquidate other assets in order 
to meet these obligations because to do so at any par- 
ticular time might be very disadvantageous to them. 
Therefore they attempt to satisfy the letter and spirit 
of the law by constructive payments. 


This is usually accomplished by the debtor drawing 
checks payable to the creditors and creating an over- 
draft in their (debtors) own cash or bank accounts. 
The checks are usually not cashed but held for a time 





6 Baker v. U. S8., 17 F. Supp. 976. 

7A, D. Saenger, Inc. v. Com., 84 Fed. (2d) 23. 

8In computing net income no deductions shall be allowed under 
sec. 23A relating to expenses incurred or under sec. 23b relating 
to interest accrued, if such expenses or interest are not paid within 


the taxable year or within two and one half months after the close 
thereof. 
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and then the payee returns the money in the form of 
a loan or a donation to the debtor’s surplus account. 

The natural question arises—would the above trans- 
action be considered constructive payment by the 
courts? The courts have already decided that a check 
is regarded as a conditional payment, and when the 
condition is thereafter performed (that is actual pay- 
ment), the payment relates back to the time when the 
check was delivered.® This point was decided on issues 
other than that of constructive payment of expenses 
and the like, but the above-mentioned decisions seem 
to be relevant to the present discussion. 

However, this question of constructive payment has 
already been passed upon by the Board in various 
cases. Two of the most practical cases are now dis- 
cussed—and they both involve the dividends paid credit, 
under the Revenue Act of 1936. 

The facts in the first case showed that the taxpayer 
had a net income of about $80,000 for 1936. Directors 
of the petitioner had a meeting on December 29, 1936, 
and apprised of the apparent net profits declared a 
dividend of $78,991 payable on December 31, 1936, in 
order to secure the above-mentioned credit against the 
undistributed profits tax. At the date of the declara- 
tion of the dividend, total cash on hand and in bank 
amounted to approximately $14,000. At the same 
directors’ meeting a resolution for a loan from the bank 
to pay this dividend was passed, but for some reason 
the loan was never arranged. 

On December 31, 1936, the dividend checks were 
made out and given to all the stockholders on the same 
day. The stockholders in turn reported these divi- 
dends paid credit probably on the basis that $14,000 
must be curious about those checks. To alleviate your 
curiosity the checks were cashed about a year later, 
that is on December 28, 1937, by the payees and then 
on a different bank because the taxpayer had by that 
time changed its banking connections. 

The Treasury voiced its objection to this idea upon 
audit of the taxpayer’s books, and disallowed the divi- 
dend paid credit probably on the basis that $14,000 
couldn’t grow into $78,991 overnight. 

The Board thought otherwise and ruled that a cor- 
poration need not have sufficient cash on hand to meet 
a dividend declaration and, applying the reasoning 
previously enunciated by them in the Saenger and Baker 
cases supra, they pointed out that the dividend was 
held includible in the shareholder’s gross income even 
though the corporation declaring the dividend did not 
have sufficient cash balance to meet it.?° 

In a concurring opinion another member of the 
Board strongly stated that since the stockholders re- 
ceived their dividend checks prior to the end of the 





® Commission v. Bradley, 56 Fed. (2d) 728, reaff’g Second National 
Bank v, U. S., 42 Fed. (2d) 344. 
0 Valley Tractor € Equipment Co., 42 BTA 50. 
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taxable year, the mere fact that they failed to call 
for the funds would not relieve them from income tax 
under the doctrine of constructive receipt and the fact 
that these stockholders recognized that this doctrine 
was the strongest reason for granting the dividends 
paid credit to the petitioner for 1936. 

There is no comment upon the above other than 
to agree with the Board’s decision. Here was a tax- 
payer who recognized the fact that in order to have 
his cake, he couldn’t eat it; that is if the stockholders 
were smart enough to know that if they believed in 
constructive payment, there must also be a corollary 
in the nature of constructive receipt. They acted on 
both ends, but not in the middle. 

Then we have a taxpayer who ran into an “Ethiopian 
in the woodpile.” This case involved a set of facts 
similar to those in the Valley Tractor case, supra—the 
only difference being that the detail was not carried 
out in a technical manner. It appears from the facts 
that the taxpayer earned a substantial profit in 1936. 
In December, 1936, the directors voted a substantial 
dividend, payable on December 31 of that year. 

The dividend payment amounted to a great deal 
more than the cash that was available, and a bank loan 
was arranged in such a manner as to amount to no 
loan at all, because it was agreed that the share- 
holders were to donate substantially all of this divi- 
dend back to the petitioner, immediately upon receipt 
of same. It seems that one of the petitioner’s em- 
ployees was in a hurry and made out the dividend 
checks on December 26, 1936, and now the proverbial 
“gentleman” seems to have jumped right out of that 
woodpile, because all these checks with the exception 
of about $1,000 were endorsed, given back, and de- 
posited in the corporation’s bank account prior to 
December 31, 1936, the dividend payment date. 

The Treasury gained a Pyrrhic victory in this peti- 
tion because the Board upon appeal ruled that there 
the dividend business was a “nullity”. It also pointed 
out that the corporation was not entitled to a dividends 
paid credit under section 27a of the Revenue Act of 
1936, to the extent that the dividend checks were en- 
dorsed back by the stockholders before the effective 
dividend date. However, a credit for dividends paid 
was allowable following the appeal of the Valley 
Tractor Company, supra, for those dividend checks that 
were not endorsed back to the corporation until after 
they had become due and payable. 

It appeared from the facts that there was no proof 
of the shareholders’ including those dividends in their 
1936 income. The Board commented upon this and 
appeared to give it great weight in their opinion." 

The petitioner secured a victory in principle in this 
case, however, because those divi- [Turn to page 565] 





11 Pacific Grape Products Co., 42 BTA 132. 































































































































































































































































































STATE TAX COMMISSIONS~ 
Their History and Reports’ 


By LEWIS W. MORSE** 


North Dakota 

Special Tax Commissions 

The 1931 Laws of North Dakota, Ch. 210, p. 363, 
created a Governmental Survey Commission consist- 
ing of five members to be appointed by the Governor. 
This temporary commission which was to expire on 
December 31, 1932, was to make a comprehensive 
survey and investigation of the entire government of 
North Dakota to discover ways and means of reduc- 
ing cost of local and state government. The com- 
mission was to report to the Governor before 
December 1, 1932. 
Report: 


1931-’32 Pub. Doc. No. 36, Dec. 1, 1932, 90 p. 
In 1935, a North Dakota Tax Survey Commission 


was appointed to serve until December 31, 1936. Its 
seven members were to be appointed by the Governor, 
one from each house of the Legislature and one from 
each of the following classifications : agriculture, labor, 
industry, education, and profession. The State Tax 
Commissioner was to act as secretary. 


Reports of the North Dakota Tax Survey Commission 





Year Title Number Paging 
1936 Report on the Economic Background of 

Taxation 1 37 p 
1936 Report on Higher Education 2 113 p 
1936 Report on Public School Finance 3 53 p 
1936 Report on Taxation for Highway Finance 4 67 p 
1936 Report on Receipts and Expenditures on 

State and Local Government for 1934 5 46D 
1936 A Digest of Tax Laws 6 85 p 
1936-’364 North Dakota Tax System and its Admin- 

istration 7 109 p 


The Commission was directed to make a compre- 
hensive survey of the tax structure and to make 
recommendations for a complete revision of the taxa- 
tion system in order to obtain a more equitable 





* Continued from the August issue. 
** Assistant Professor of Law and Librarian, Cornell Law School. 


+ The 1934-'36, No. 7, report was printed by the State Tax Com- 
mission as Part 1 of its report. 





distribution of the tax burden and a simpler and more 
efficient administration of the tax law. The commis- 
sion was to make a report not later than the first day 
of November, 1936. (Laws of North Dakota, 1935, 
Ch. 281, p. 417.) The above reports were made. 


State Board of Equalization 


In the first session of the Legislative Assembly of 
the state in 1890 an act was passed prescribing the 
mode of making assessments and the levy and collec- 
tion of taxes. An assessor, to be elected from speci- 
fied subdivisions of the county, was to determine the 
full value of taxable property in the state from lists 
that were to be submitted by each person in the state. 
The board of supervisors of each town, the recorder 
and president of each incorporated village, the as- 
sessor, recorder and mayor of each city were to act as 
a board of review and appeals for the assessment. 
The county commissioners with the County Auditor 
then met to form a County Board of Equalization. The 
County Auditor was ordered to submit a record of 
the group and to transmit it to the State Auditor. 
The Governor, State Auditor, and Attorney General, 
with one elector from each judicial district to be ap- 
pointed by the Governor with consent of the Senate, 
constituted the State Board of Equalization. <A 
record of their proceedings was to be published in 


the annual reports of the State Auditor. (Laws of 
North Dakota, 1890, Ch. 132, p. 376.) 
In 1897, there were minor revisions. The town 


board of review was changed to include the board of 
supervisors of each town, the president and auditor 
of each incorporated village, and the mayor, auditor, 
and senior alderman of each city. The State Board 
of Equalization was changed to include the Governor, 
State Auditor, State Treasurer, Attorney General, and 
the Commissioner of Agriculture and Labor. (Laws 


of North Dakota, 1897, Ch. 126, p. 256.) 
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In 1919, the Commissioner of Insurance was sub- 
stituted for the State Auditor in the Board of Equal- 
ization. (Special Session Laws of North Dakota, 1919, 
Ch. 35, p. 59.) 

In 1923, the membership of the State Board of 
Equalization was changed to include the Governor, 
State Treasurer, State Auditor, the Commissioner of 
Agriculture and Labor, and the State Tax Commis- 
sioner. (Laws of North Dakota, 1923, Ch. 306, p. 440.) 





Proceedings of North Dakota State Board of Equalization 








Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1890 Aug. 19, ’90 Bismarck, ’90 35 p 
1891 Aug. 18, '91 (In State Auditor’s 
Report) v-lxiii p 
1892 Aug. 16, '92 Bismarck, '92 41 p 
1893 41 p 
1894 Aug. 21, '94 n.p., n.d. 21p 
1895 Aug. 20, ’95 Bismarck, ’95 55p 
1896 Aug. 10, ’96 = "06 67 p 
1897. Aug. 3, °97 i "97 75 p 
1898 Aug. 2, ’98 stg 98 81 p 
1899 Aug. 1, °99 si "99 97 p 
1900 Aug. 7, ’00 sy "00 105 p 
1901 Aug. 6, ’01 i "01 99 p 
1902 Aug. 5, ’02 = "02 103 p 
1903 Aug. 4-12, ’03 ni 03 116 p 
1904 Aug. 2-8, '04 3 "04 105 p 
1905 Aug. 1-7, ’05 "05 105 p 
1906 Aug. 7-15, ’06 sis "06 125 p 
1907 Aug. 6-14, 22-23, ’07 ie "07 129 p 
1908 Aug. 4-11, 20-22, 
Oct. 9, ’08 = "08 171 p 
1909 Aug. 3-19, 25, 
Sept. 30, Nov. 3, °09 = "09 241 p 
1910 Aug. 2-6, 8-10, 11, 
15-17, 24, Sept. 9, 
23, ’10 "10 178 p 
1911 Aug. 1-4, 8-10, 14, 
16-19, ’11 Fargo, n.d. 192 p 
1912 Aug. 6, 13-17, 19-24, 
26, Sept. 17, °12 7 si 185 p 
1913 Aug. 5-6, 11-12, 14-16, 
22-23, 25-30, 
Sept. 2, Nov. 17, ’13 Devils Lake, ’14 123 p 
1914 - -  m.d. 135 p 
1915 Bismarck, n.d. 169 p 
1916 oe sé 172 p 
1917 - = 225 p 
1918 ae “ss 127 p 
1919 130 p 
1920 Vol. II pp. 1061-1191 
of Pub. Doc. 
921 Grand Forks, n.d. Vol. I pp. 405-549 
of Pub. Doc. 
1922-1925* 
926 n.p., n.d. 84 p 
1927 se “s 87 p 
1928 - - 82 p 
39 su 130 p 
130) — 122 p 
31 Se 165p 
1932 = oN 154 p 
933 © 132 p 
1934 pp. 1117-1217 
of Pub. Doc. 
1935 Dated Dec. 15, ’35 Fargo, n.d. 111 p 
1936 ‘* Nov. 24, °36 ii ai 112 p 
1937 = Nov. 30, ’37 = - 118 p 
1938 pp. 1377-1518 
of Pub. Doc. 
1939 Dated Jan. 27, ’40 Bismarck, n.d, 101+(2) p 
1940 ‘** Nov. 27, °40 = * 89+ (2) p 


Tax Commission 

[In 1911, the State Tax Commission was created con- 
sisting of three commissioners appointed by the Gov- 
ernor with the consent of the Senate for a term of six 


*“No report found.’’—Letter from the University of North Da- 
kota Library, Grand Forks, North Dakota, dated May 21, 1941. 
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years. They were to supervise generally the adminis- 
tration of the tax system. Their enumerated duties 
were to assist and advise the local assessors, boards of 
review and boards of equalization; to inquire into the 
system of public accounting of funds in cities and 
counties and to recommend and organize a uniform 
system of accounts; complete power to investigate all 
the minor tax officials and to start prosecution of them 
for abuse of their powers. Thirty days before the 
legislature convened, the commission was to make a 
report showing all the taxable property in the state 
and its value with recommendations for the improve- 
ment in the system of taxation. (Laws of North 
Dakota, 1911, Ch. 303, p. 542.) 

In 1913, the Governor vetoed the appropriation to 
be made for the tax commission, claiming the expense 
was too heavy and the work could be done equally as 
well by one instead of three. (Laws of North Dakota, 
1913, Ch. 318, p. 476.) 

In 1915, the appropriation made for the Tax Com- 
mission listed the salary only of one tax commissioner 
and a secretary. (1915 Laws, p. 41.) But the 1917 
appropriation was again made for three.** 

In 1917, the powers of the Tax Commission were 
restated with the commission being given the added 
power of appointing a special county assessor in the 
event that they thought a reassessment necessary. 
(1917 Laws of North Dakota, Ch. 232, p. 335.) 


Biennial Reports of North Dakota Tax Commission 


Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1911-"12 For yrs. '11-’12 Fargo, ‘12 1st 223 p 
1913-714 ‘** ** ° 43-714 Devils Lake, '14 2nd 207 p 
1915-"16 not found 
191718 ‘* ‘** 17-918 Bismarck, n.d. 4th 77p 


Tax Commissioner 


In 1919, the Tax Commission was abolished. In 
its stead the legislature authorized the Governor, with 
the consent of the Senate, to appoint a Tax Commis- 
sioner for a term of six years. The Tax Commissioner 
was to act as the Secretary of the Board of Equaliza- 
tion and in general was to have the same powers of 
administration and supervision that the preceding 
commission had. He was to recommend to the Board 
of Equalization the annual equalization of taxes in 
each county and the rate of levy for state purposes. 
He had the additional power to appoint a county super- 
visor of tax assessments. Thirty days before the con- 
vening of the legislature, his report was to be 
submitted to the Governor with the report of the 
Board of Equalization, showing all the taxable prop- 
erty of the state and its value with suggested recom- 
mendations and improvements in the system of taxation. 


(Laws of North Dakota, 1919, Ch. 213, p. 406.) 





** “House Bill No. 4, authorized an appropriation for three tax 
commissioners in 1917.’’—Letter from the University of North 
Dakota Library, Grand Forks, North Dakota, dated May 21, 1941. 








In 1939, an act amending Sec. 82 of the State Con- 
situation was adopted by referendum provided for the 
election instead of appointment of the State Tax Com- 
missioner for a four-year term on a no-party ballot, 
the election to take place in 1940. (Laws of North 
Dakota, 1939, Art. 52, p. 497.) 








No. of 








Year Period Covered - Place & 





Date of Pub. Report Paging 

1919-’20 July 1, ’18- a.p., 2.4. 5th 109 p 
June 30, ’20 

1921-'22 July 1, °20- 6th pp. 1241-1344 

June 30, ’22 of Pub. Doc. 

1923-’24 July 1, ’22- = " 7th 113 p 
June 30, ’24 

1925-26 July 1, ’24- - = 8th 78 p 
June 30, '26 

1927-'28 July 1, ’26- «8 9th 75) 
June 30, '28 

1929-30 July 1, ’28- 10th pp. 1277-1380 

June 30, ’30 of Pub. Doc. 

1931-"32 July 1, ’30- “« « 11th 203 p 
June 30, '32 

1933-"34 July 1, ’32- = aS 12th 45 p 
June 30, '34 

1935-36 July 1, '34- ™ sa 13th 173.D 
June 30, °36 

1937-38 July 1, ’36- — 14th 63 p 
June 30, '38 

1938-"40 July 1, ’38- Bismarck, n.d. 15th 70 p 


June 30, ’40 


Ohio 

Special Tax Commissions 

The 1856 Ohio Laws, Vol. 53, Act. p. 215; adopted 
April 11, 1856, created a Committee on Finance con- 
sisting of three named persons to investigate public 
agents who have charge of the disbursement or cus- 
tody of public moneys and directed it to report to the 
adjourned session the result of their investigations 
and the true condition of the finances of the state. 
Vol. 54, S.J.R. p. 280, adopted Feb. 26, 1857, provided 
for the printing of 4,000 extra copies of the report of 
this committee. 


Report: 
1857, 59 p. 


The 1867 Ohio Laws, Vol. 64, Act p. 61, adopted 
March 18, 1807, directed the Governor to appoint three 
persons to constitute a board of commissioners to re- 
vise all of the laws of the state relating to taxation 
and assessment and the collection, safe-keeping, and 
disbursement of revenues, and all the laws constitut- 
ing the financial system of the state and to report their 
proceedings to the next General Assembly.* 

The 1882 Ohio Laws, Vol. 79, S.J.R. No. 25, p. 243, 
adopted April 14, 1882, directed the State Auditor 
to examine carefully the laws for the assessment and 
collection of taxes and to report to the adjourned ses- 
sion of the Sixty-fifth General Assembly what changes 
were necessary to make the enlistment and collection 





***No report.’’—Letter from the Cleveland Public Library, Cleve- 
land, Ohio, dated March 3, 1941. 
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laws more just and uniform. Vol. 80, Ohio Laws, 
H.J.R. No. 67, p. 377, adopted January 25, 1883, pro- 
vided for the printing of two thousand more copies of 
the Tax Commission report. (This must mean the 
one consisting of the State Auditor.) 


Repert: 

1883, 121 p. 

The 1888 Ohio Laws, Vol. 85, S.J.R. No. 26, p. 585, 
adopted March 24, 1888, created a joint committee of 
five to examine the present system of taxation with a 
view to its revision and to report the facts ascertained 
and the legislation deemed necessary to the General 
Assembly at its adjourned session. 


Report: 
1889, 15 p. 


The 1893 Ohio Laws, Vol. 90, H.J.R. No. 53, p. 385, 
adopted April 24, 1893, directed the Governor to ap- 
point a commission of four to investigate the whole 
subject of taxation, to compare the present taxation 
system with the systems in other states, and after in- 
vestigation to report to the Governor its findings with 
recommendations to revision of Ohio Tax Laws and 
suggestions for a more equitable distribution of the 


tax burden. This report was to be filed on or before 
December 1, 1893. 


Report: 

1893, 77 p. 

In 1906 an Honorary Tax Commission consisting of 
five well-known citizens was appointed by Governor 
Andrew L. Harris to investigate the tax laws and 
make recommendations for their improvement. 


Report: 
1908, 64 p. 


The 1917 Ohio Laws, Vol. 107, S.J.R. No. 11, p. 757, 
adopted January 16, 1917, created a Special Joint Tax- 
ation Committee of eight to introduce such bill or 
bills as would give the people of Ohio an efficient, 
economic, and just system of taxation as defined by 
the state constitution.** 

The 1919 Ohio Laws, Vol. 108, Part 2, S.J.R. No. 6, 
p. 1342, adopted January 14, 1919, established a Special 
Joint Taxation Committee of twelve to prepare and 
introduce in the House or Senate such bills as would 
give the people of the state an efficient, economic, and 
just system of taxation calculated to provide sufficient 
revenue for governmental functions. Vol. 108, Part 2, 
Ohio Laws, S.J.R. No. 63, p. 1391, adopted December 
18, 1919, provided for the printing of five thousand 
copies of this report of the special joint committee on 
taxation. 





** “‘No report.’’—Letter from the Cleveland Public Library, Cleve- 
land, Ohio, dated March 3, 1941. 
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mittee of three named persons to investigate the gas- 
oline tax laws and system of highway maintenance of 
other states and to make a report of its findings to 
the respective branches of the General Assembly to- 
gether with such information as the committee deemed 
helpful.. The report should not be made later than 
February 13, 1923. 


Report: 
Ohio House Journal, Vol. 110, 1923, pp. 233-234. 


The 1925 Ohio Laws, Vol. 111, amended S.J.R. No. 
29, p. 536, adopted March 27, 1925, created a joint 
legislative committee of nine to investigate state and 
local revenues and expenditures, the Laws of Ohio 
and other states relating to taxation and public ex- 
penditure in order that economy might be achieved in 
expenditures and all taxable property reached. A 
report was required to be made of the result of its 
investigation to the legislature with such measures as 
it deemed advisable to carry its measures into effect. 
The report was to be made not later than March 31, 
1926. Vol. 112, Ohio Laws, S.J.R. No. 17, p. 524, 
adopted February 8, 1927, provided for the printing of 
ten thousand copies of the report of the Committee on 
Economy and Taxation. 


Report: 
1926, 270 p. 


Under Article III, Sec. 6, Ohio Constitution, the 
Governor may require information in writing from the 
officers in the executive department upon any subject 
relating to the duties of their respective offices. 

Under this authority the following reports were 
published: 

Governor’s Taxation Committee—Committee on Research, 
Preliminary Report, Ist-5th, Columbus, 1930-1931. 
Following are the titles: 

First Preliminary Report of the Committee on Research sub- 


mitted to the Governor’s Taxation Committee, Columbus, 
1930, 59 p. (mimeo.). 


Second Preliminary Report on study of personal income 
taxes, Columbus, 1930, October 15, 1930, 68 p. (mimeo.). 
Third Preliminary Report on study of low rate taxes on 
intangible property, Columbus, 1930, November 12, 1930, 

63 p. (mimeo.). 


Fourth Preliminary Report on cost of government in Ohio, 
1916-1929, Columbus, 1930, November 25, 1930, 83 p. 


(mimeo.). 


Fifth Preliminary Report on business taxes, Columbus, 1931, 
February 10, 1931, 39 p. (mimeo.). 


Memorandum on estimates of amount of retail sales of 
selected commodities and services in Ohio, Columbus, 1931, 
March 10, 1931, 21 p. (mimeo.). 


The 1931 Ohio Laws, Vol. 114, amended S.J.R. No. 
7, p. 867, adopted February 4, 1931, created a Special 
Joint Taxation Committee of six to prepare bills for 
raising of revenue by means of various taxes such as 
sales, income or taxes on intangibles which would 
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give to the people of Ohio an efficient, economic, and 
just system of taxation. A report of its investigation 
was to be made not later than sixty days after its 
appointment. S.J.R. No. 36, p. 892, adopted June 25, 
1931, of the same laws provided for the continuing of 
this committee during the life of that General Assembly. 


Report: 

1931, Bill for Taxation of Intangible Property, 99 p. 

The 1933 Ohio Laws, Vol. 115, amended S.J.R. No. 
22, p. 676, adopted March 30, 1933, created a Special 
Joint Committee on Taxation and Revenue consisting 
of fourteen members to consider the matter of poor 
relief and the various taxation measures then before 
the House and Senate, and to prepare such bills as 
would give the people of Ohio an efficient, economic, 
and just system of taxation calculated to provide suf- 
ficient revenue to operate the governmental functions 
to include the schools and the school system. This act 
also created a joint committee on schools of fourteen 
members to consider the matter of reorganization of 
the educational system especially as to the means of 
financing the same. This committee was also to pre- 
pare bills to produce a better and more economic school 
system.* 

The 1933 Ohio Laws, Vol. 115, Part 2, S.J.R. No. 1, 
p- 101, adopted August 16, 1933, created a special joint 
committee consisting of ten members to examine all 
bills introduced to the Ninetieth General Assembly 
concerning taxation and relief and to report back these 
bills with findings and recommendations at the earliest 
possible time.** 

The 1933 Ohio Laws, Vol. 115, Part 2, amended 
S.J.R. No. 3, p. 102, adopted August 24, 1933, appointed 
a special joint taxation committee of eleven members 
to investigate the tax problem and to recommend 
changes in the taxation laws in order to fairly and 
equitably spread the burden of taxation and to pro- 
vide a permanent and effective system of taxation. It 
was to report as early as possible the results of its 
investigation with recommendations for legislation to 
better the tax system of Ohio.+ 

The 1937 Ohio Laws, Vol. 117, p. 809, adopted 
January 26, 1938, created a tax and revenue commis- 
sion which was to investigate into the tax situation 
in Ohio and other states and prepare and submit to 
the General Assembly a report recommending an 





* “No report.’’—Letter from the Cleveland Public Library, Cleve- 
land, Ohio, dated March 3, 1941. 


** “‘No published report. Committee report accepted—Ohio State 
Journal, 1933, General Assembly, Ninetieth Session, First Special 
Session, p. 36.’’—Letter from the Cleveland Public Library, Cleve- 
land, Ohio, dated March 3, 1941. 


+ ‘‘No published report. Committee report accepted—Ohio State 
Journal, 1933, General Assembly, Ninetieth Session, First Special 


Session, p. 69.’-—Letter from the Cleveland Public Library, Cleve- 
land, Ohio, dated March 3, 1941. 
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equitable and effective system of taxation. This com- 
mission was to consist of fifteen members, five from 
each house of the Legislature and five appointed by 
the Governor. The commission was to submit its 


report before December 15, 1938. 


Report: 

1940, Report of the Ohio Tax and Revenue Commission, 
Final Report, January 15, 1939, 443 p. 

Griffenhagen and associates were employed as con- 
Parts 2, 10, 
and 11 of their report have been published, as follows: 

2. A preliminary analysis of the tax system in the U. S. and 

in the State of Ohio, July 22, 1938, 27 p. 

10. The tax system and problem in Ohio and a proposed tax 
program, November 25, 1938, 94 p. 


sultants on tax systems of other states. 


11. The allocation and financing of local government func- 
tions in Ohio, November 30, 1938, 57 p. 


The 1937 Ohio Laws, Vol. 117, p. 811, adopted 
January 26, 1938, created a Delinquent Tax Commis- 
sion of nine members to make a study and survey of 
the delinquent tax situation in Ohio. The commission 
was to study the present causes of delinquency, to 
study the abuses in the assessment privileges, and to 
prepare and recommend legislation to secure prompt 
liquidation of already levied taxes. The commission 
was to report not later than December 31, 1939. 

The 1939 Ohio Laws, Vol. 118, p. 670, adopted June 
1, 1939, amended the act to give the Delinquent Tax 
Commission until February 15, 1941, to report.* 


Reports: 

1937, First Partial Report of the Delinquent Tax Commis- 
sion, November 26, 1937, 16 p. 

1939, Second Partial Report of Delinquent Tax Study to 
December 31, 1938, 202 p. 

1939, Report on Real Estate Tax Accounting Submitted to 
the Delinquent Tax Commission of Ohio, December 19, 1938, 
p. 11. 

As to the continuation by the 1939 Laws “no report 
is available yet.”—Letter from the Cleveland Public 
Library, Cleveland, Ohio, dated May 20, 1911. 


State Board of Equalization 


The 1825 Ohio Laws, Vol. 23, Act p. 69, adopted 
February 3, 1825, provided that there shall be ap- 
pointed by the legislature at their next session, by 
joint resolution from among the members thereof, one 





*“*The Delinquent Tax Commission of Ohio was created origi- 
nally by Senate Joint Resolution No. 30 of the Ninety-second Gen- 
eral Assembly, regular session, 1937-'38. The commission’s first 
partial report was submitted to the Ninety-second General Assembly 
on November 26, 1937. It was at this time that the original com- 
mission was stopped in its work by an attorney general's opinion, 
which was requested by them, holding in substance that a commis- 
sion created by joint resolution lost the right of its existence when 
the regular session of the Ninety-second General Assembly adjourned 
sine die. In accordance with this opinion the commission recom- 
mended a statute creating the commission for a period of two years, 
citing eight reasons. 

“The Ninety-second General Assembly enacted Amended Senate 
Bill No. 420 and thereby accepted this enlarged set of reasons for 
the continued study of delinquent taxes and assessments.’’—Letter 
from the Cleveland Public Library, Cleveland, Ohio, dated May 20, 
1941. 
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member resident within each congressional district 
(14) in this state (together with the Auditor of State) 
to constitute a Board of Equalization. This board 
was to have power to equalize the valuation of lands 
in the several counties in the state. 

The 1826 Ohio Laws, Vol. 24, Act p. 17, adopted 
January 17, 1826, provided that the Act of 1825 he 
amended and the Board of Equalization given more 
duties. 

In 1834 one resident of each congressional district 
was directed to be appointed by joint resolution in 
both houses during the current session of the General 
Assembly, who together with the Auditor of State 
should constitute a Board of Equalization for the state 
to equalize the valuation of real estate in the several 
counties. This board was directed to meet in January, 
1835. (32 Ohio Laws, Act p. 12, Feb. 1834.) 

In 38 Ohio Laws, Act p. 44, March 13, 1840, it was 
provided, in the same form as the 1834 Act, for a 
State Board of Equalization to perform the same func- 
tions with respect to equalizing assessment and this 
board was directed to meet in January, 1841. 

By 44 Ohio Laws, Act p. 104, March 2, 1846, was 
created a State Board of Equalization to consist of the 
Auditor of State and a member appointed by the 
General Assembly from each senatorial district. This 
board was directed to equalize the valuation of real 
property among the several counties and towns of 
the state. It was directed to meet in October, 1846. 

A State Board of Equalization was provided for in 
49 Ohio Laws, Act p. 58, March 25, 1851, to consist 
of one member from each senatorial district appointed 
by the Governor. The Auditor of State should be an 
ex officio member of the Board. Section 50 directed 
it to meet in January, 1853, and every sixth year there 
after to equalize the valuation of real property among 
the several counties and towns. 

By 50 Ohio Laws, Act p. 135-159, April 13, 1852. 
it was provided that the State Board of Equalization 
should consist of one member elected from each 
senatorial district by the qualified voters thereof ex- 
cept that the first district should be entitled to three 
members and the Auditor of State should be a member. 
Section 57 directed it to meet in November, 1853, and 
every sixth vear thereafter to equalize the valuation of 
real property among the several counties and towns in 
the state. 

56 Ohio Laws, Act p. 175, 195, April 5, 1859, re- 
enacted the 1852 Act except that it was provided the 
board should meet in November, 1859, and every sixth 
year thereafter. 

65 Ohio Laws, Act p. 168-169, May 8, 1868, re- 
énacted the 1852 Law except that the Act provided 
the board should meet in 1870 and every tenth year 
thereafter. 
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68 Ohio Laws, Act p. 33, March 2, 1871, directed 
that the State Board of Equalization should consist 
of as many members as composed the state senate 
chosen at the last previous election of members of the 
General Assembly and from the same districts. The 
members of this board were to be elected at the October 
election, 1880. The Auditor of State was to be ex 
officio a member of the board, and it was directed to 
meet in December, 1880, and every tenth year there- 
after in order to equalize the valuation of real property 
among the several counties and towns in the state. It 
was reénacted in Vol. 75 Ohio Laws, Act p. 436 and 
p. 470, May 11, 1878. It was also reénacted in Vol. 94 
Ohio Laws, Act p. 336, 337, April 16, 1900. 

By 68 Ohio Laws, J. R. p. 230, May 2, 1871, provision 
was made for the printing of copies of the journal of 
the Board of Equalization of 1871. One hundred copies 
were ordered to be given to the State Library. 

73 Ohio Laws, Act p. 251, April 12, 1876, directed 
the Auditor of State, State Treasurer, and Attorney 
General to constitute a Board of Equalization to 
equalize the valuation of shares of banks and banking 
associations. Minor amendments were added by Vol. 
74, Ohio Laws, Act p. 88, passed April 12, 1877, and 
75 Ohio Laws, Act p. 436 at p. 468, 470, May 11, 1878, 
and amended by 97 Ohio Laws, Act p. 279, 280, April 
23, 1904, which provides that the Board of Equaliza- 
tion should consist of the Governor, Auditor of State, 
and the Attorney General. 

78 Ohio Laws, S.J.R. No. 54, p. 425, adopted March 
1, 1881, provided for the printing of two thousand 
copies of the journal of the Board of Equalization of 
1880-81. 

90 Ohio Laws, Act p. 330, passed April 27, 1893, 
constituted the Treasurer, Attorney General, and State 
Auditor a Board of Appraisers for express, telephone, 
and telegraph companies to ascertain the entire value 
of the entire real and personal property of such com- 
panies. (This was amended by Vol. 91 Ohio Laws, 
Act p. 220, passed May 10, 1894.) 

91 Ohio Laws, Act p. 408, passed May 21, 1894, con- 
stituted the Auditor of State, State Treasurer, and 
Attorney General a State Board of Appraisers and 
Assessors to meet annually to determine the value of 
such of the capital stock of sleeping car companies 
as is attributable to operation in Ohio. 

92 Ohio Laws, Act p. 79-81, passed March 19, 1896, 
constituted the Auditor of State, Treasurer, and At- 
torney General a board of appraisers and assessors 
to ascertain the gross receipts of electric light, gas, 
natural gas, pipe line, water works, street railway, 
and messenger or signal companies and also the gross 
earnings of railway companies for business done in 


Ohio. 
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92 Ohio Laws, Act p. 89-90, passed March 30, 1896, 
constituted the Auditor of State, Treasurer, and At- 
torney General a state board of appraisers and as- 
sessors to ascertain the value of the capital stock of 
freight line and equipment companies representing the 
capital and property of such companies owned and 
used in Ohio. It was reénacted by Vol. 95 Ohio Laws, 
Act p. 136; Passed April 15, 1902, which adds the 
Secretary of State to the State Board of Appraisers 
and Assessors. 

97 Ohio Laws, Act p. 572-575, approved May 6, 1904, 
directed the Auditor of State, State Treasurer and 
Commissioner of Railroads and Telegraphs, and At- 
torney General to meet annually as a Board of 
Equalization to equalize the values of the properties of 
interurban and suburban electric railway companies. 

The State Board of Equalization was abolished by 
act creating the State Tax Commission in 1910. 


Proceedings of State Board of Equalization 








Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1826-'53 ‘‘Up to and inclusive Columbus, ’54 139, 111 p 
of 1853’’ 
1859 = 60 207 p 
1870 es "71 308 p 
1880 ? 81 399+ (1)+x-+1 p 
1890-91 Sie 91 464+1p 
1900-’01* Ke 00 464+(1)+1 p 


Tax Commission 


In 1910, the Tax Commission of Ohio was created 
consisting of three members appointed by the Gov- 
ernor. Its duties were to assess the value of the 
property of express, telegraph, and telephone com- 
panies of Ohio and also the amount and value of the 
capital stock of sleeping car, freight line and equip- 
ment companies representing the capital and property 
of such companies owned and used in Ohio. The 
commission was directed to ascertain the gross re- 
ceipts of electric light, gas, natural gas, pipe line, water 
works, express, telegraph, telephone, messenger or 
signal, union depot, heating, cooling, and water trans- 
portation companies from business done in Ohio; and 
also the commission was to ascertain the gross earn- 
ings of each railroad company. The commission was 
directed to determine whether the real property in 
the counties, cities, towns, villages, and taxing dis- 
tricts was assessed at its true value in money, and if 
any property was not so assessed it was to make such 
changes in its assessment as would cause it to be listed 
at its true money value. 

This commission was directed to report annually 
on or before December 15 to the Governor as to the 
execution of the laws it was required to administer 
with recommendations for changes in the tax laws. 





*“*The library has no further records of reports of this Board.’’— 


Letter from the Cleveland Public Library, Cleveland, Ohio, dated 
May 20, 1941. 
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The commission was given the powers of all boards 
which were abolished by this act which included the 
Board of Appraisers and Assessors of Railroads and 
Electric Railroads, the Board of Equalization for Bank 
Shares and for the property of street and electric rail- 
roads, the decemnial state board of equalization, and 
the board of appraisers and assessors of the property 
and gross receipts of the various public utility com- 
panies. (101 Ohio Laws, Act p. 399; filed May 24, 
1910.) 

This act was amended in many details by 102 Ohio 
Laws, Act p. 224, approved June 2, 1911. 

103 Ohio Laws, Act p. 786, approved May 6, 1913, 
added additional duties on the Tax Commission of 
directing and advising the assessment for taxation of 
all real and personal property in the state and pre- 
scribing such uniform rules as it might deem necessary 
respecting the discharge of the duties of any and all 
officers relating to the assessment of real and personal 
property. It was also directed to equalize the assessed 
valuation of all the real and personal property in the 
state so that it should be assessed at its true value. 

106 Ohio Laws, Act p. 571, approved June 5, 1915, 
amended the sections relating to the assessment of 
telephone and telegraph companies and this was again 
amended by Vol. 108, Ohio Laws, Act p. 141, approved 
April 15, 1919. 

109 Ohio Laws, Act 5, p. 105, approved April 26, 
1921, directed the Tax Commission to be a part of the 
Department of Finance which was thereby created. 


Reports of Tax Commission 











Year Period Covered 





Place & No. of 
Date of Pub. Report Paging 
1910 For ’10 Columbus, ‘11 Ist iv+102+iv p 
1911 For’1l Springfield, ’12 2d iv+468+-iv p 
1912 For ’12 ba "3 3rd iv+441-++-ix p 
1913 For ’13 -” 14 4th iv+504-++iv p 
1913 Dated Feb. 20, '13 Columbus Special 123 p 
Year ending: 
1914 Dec. 31, °14 bs “15 5th iv+502+vi p 
1915 i ws "16 6th iv+152+iv p 
1916 ey "16 we "17 7th iv+149+-vii p 
1917 Z "37 ag "18 8th iv+231+-v p 
1918 sie "18 ie "19 9th iv+240+iv p 
1919 “ 999 “ 20 10th ii+233-+v p 
1920 _ °20 " *21 1ith ii+229+-v p 
1921 7 “on 7 *22 12th ii+233+v p 
1922 ae "aa " 23 13th 1i+235+iii p 
1923 by °23 7 °24 14th ii+248+-ii p 
1924 a 24 0 "25 15th ii+230+iv p 
1925 bi *25 = *26 16th ii+237+-v p 
1926 5 "26 7 "27 17th ii+282+iv p 
1927 by °27 " "28 18th ii+-298+-vii p 
1928 a *28 2 *29 19th ii+287-+-iii p 
1929 ir *29 ~ "30 20th ii+280-++-ii p 
1930 + "30 Cleveland, °'31 21st ii+288+ii p 
1931 i "31 ” "32 22nd ii+274+iv p 
1932 1. a ee "34 23rd ii+264+4i p 
1933 sts "33 Columbus, °34 24th ii+-269+-v p 
1934 + "34 ws "36 25th ii+273+-v p 
1935 - "35 Cleveland, °37 26th ii+295-+ iii p 


Department of Taxation 

1939 Ohio Laws, Vol. 118, p. 344, approved May 15, 
1939, abolished the Tax Commission and created in 
its place a Department of Taxation composed of the 
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tax commissioner and the Board of Tax Appeals. This 
Department of Taxation was to take over all the duties 
of the prior State Tax Commission with duties to 
prescribe all the blank forms to be used; to employ 
and appoint clerks; to remit or refund taxes or assess- 
ments ; to revoke licenses ; exercise authority provided 
by law consenting to compromise and settlement of 
tax claims, prepayment of taxes on retail sales of 
tangible personal property; and to maintain a con- 
tinuous study of the practical operation of all taxation 
and revenue laws. They were also to submit to the 
3oard of Tax Appeals reports and recommendations 
and to make all tax assessments. The department was 
to appoint no more than five deputy tax commissioners. 

The Board of Tax Appeals, composed of three 
members, was to hear appeals from decisions of the 
County Board of Revision and decisions of the Tax 
Commissioner. 


The Governor with the advice and consent of the 
Senate was to appoint a Tax Commissioner. 


Reports of Department of Taxation 











Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1940 Yr. ending Dec. 31,’39 Columbus, ’40 73) 


& statistics for ’36-’38 


Department of Finance 


In 1921 the Department of Finance was created 
which included the Tax Commission which was made 
up of the Director of Finance who was ex officio sec- 
retary of the Tax Commission and clerical and other 
agencies for the execution of the powers and duties 
of the tax commission. The tax commission was given 
full control of such employees as by the Governor 
should be designated subject to the authority of said 
commission. (109 Ohio Laws, Act p. 105, approved 
A pril 26, 1921.) 

111 Ohio Laws, Act p. 470, passed April 17, 1925, 
modified Vol. 109 Ohio Laws, Act p. 105, so that the 
Director of Finance was no longer secretary of the tax 
commission and the Tax Commission was given full 
control over all its employees. 

114 Ohio Laws, Act p. 797, approved July 9, 1931, 
directed the Tax Commission to be composed of four 
commissioners appointed by the Governor. 

115 Ohio Laws, Part 2, Act p. 260, approved May 4, 
1934, allowed the Tax Commission to appoint a section 
of research and statistics so that it could maintain a 
continual study of the practical operation of the reve- 
nue laws of the state and the extent to which they 
provided revenue and the result of possible changes in 
such laws. The information thus obtained was to be 
made available to the public generally. 
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Reports of Department of Finance * 


Place & No. of 

Year Period Covered Date of Pub. Report Paging 
~~ Year ending: 

1930 Dec. 31, °30 xvi+293 p 
1931 3 ge xix+277 p 
1932 *32 xxvi+313 p 
1933 " "33 xli+373 p 
1934 “ 34 liii+-291 p 
1935 sis "35 xlviii+-306 p 
1936 " 36 xliii+300 p 
1937 “a xxvii+253 p 
1938 " "38 xvii+166 p 
1939 98 (14+xiii+165 p 


Oklahoma 
Special Tax Commission 


In 1923, the Oklahoma Tax Code Commission was 
created consisting of three members appointed by the 
Governor for the purpose of making a comprehensive 
survey of the revenue and taxation system of Okla- 
homa referring to all institutions supported by public 
funds and to all sources of revenue in the state. It 
was directed to report its findings to the Governor on 
or before September 1, 1924. It was also directed to 
investigate all systems of taxation in other states and 
to prepare a detailed report on the same, including a 
tax code for this state. (Laws of Oklahoma, 1923, 
Ch. 222, p. 386; approved April 9, 1923.) 


Report: 
1924, November 15, 1924, (4)+5-246 p. 


Territorial Board of Equalization 


In 1890, the Territorial Board of Equalization was 
created consisting of the Governor, Territorial Audi- 
tor, and Secretary, with duties of equalizing the vari- 
ous county assessors and to decide upon the rate of 
territorial tax to be levied for the current year together 
with other general or special taxes required by law 
to be levied and to equalize the levy of such taxes 
throughout the territory. (1890 Statutes of Oklahoma, 
Sec. 6176, Art. VII, p. 1078.) 

The 1893 Statutes of Oklahoma, Sec. 5624, Ch. 70, 
Art. VII, added the duty of assessing the rolling stock 
of railroads and all other property not provided for 
to the duties of the Territorial Board of Equalization. 
(Reénacted with slight changes in 1895 Statutes of Okla- 
homa, Ch. 43, Art. I, p. 215; approved March 8, 1895.) 

The 1899 Oklahoma Laws, Ch. 28, Art. 3, repealed 
and reénacted with slight changes the previous law 
providing for the Territorial Board of Equalization. 

The 1905 Oklahoma Laws, Ch. 31, Art. 4, p. 346, 
made all street railway and express company property 
subject to taxation at the same rate as all other rail- 
road property and imposed on the Territorial Board 
of Equalization the same duty of assessing, equaliz- 
: * “The Department of Finance states that although that Depart- 
ment was organized in 1921 no annual reports were published 


for the period 1921-1930.’’"—Letter for the Ohio State University 
Library, Columbus, Ohio, July 31, 1941, 
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ing, and adjusting the taxes on such property in the 
same manner as it handled railroad property.’ 


Board of Railroad Assessors 


In 1895, the Board of Railroad Assessors was cre- 
ated consisting of the Governor, Territorial Secretary, 
and Territorial Auditor with duties of assessing all 
the property of the railroads in Oklahoma at its actual 
cash value.2 (1895 Oklahoma Laws, Ch. 43, Art. 4, 
p. 224.) 


State Board of Equalization 


In 1907, the State Board of Equalization was created 
by Art. 10, Sec. 21, of the Constitution of Oklahoma. 
It consisted of the Governor, State Auditor, State 
Treasurer, Secretary of State, Attorney General, State 
Inspector and Examiner, and the President of the 
Board of Agriculture. Its duties were to adjust and 
equalize the value of real and personal property of the 
several counties in the state and to perform such other 
duties as were prescribed by law. It also had the duty 
of assessing all railroad and public service corpora- 
tion property. 

The 1907-08 Laws of Oklahoma, Ch. 71, Art. 1, 
p. 63, created a State Board of Equalization as pro- 
vided for in the Constitution and outlined in detail 
the general duties provided therein with the additional 
duty of computing the amount of levy to be made for 
state purposes that will, in addition to the income of 
all other sources, pay the expenses of state govern- 
ment. (Reénacted in 1909 Laws, Ch. 38, Art. VII, and 
in 1919 Laws, Ch. 30, p. 50.) 

The 1917 Laws of Oklahoma, Ch. 263, p. 478, added 
the duty to the State Board of Equalization of assess- 
ing and taxing express companies. 

The 1933 Laws of Oklahoma, Ch. 100, p. 196, reén- 
acted the statute creating the Board of Equalization, 
and the Board* was given the further duty of cor- 
recting and adjusting the assessed value of property 
between the several counties upon the findings and 
recommendations of the Oklahoma Tax Commission. 


Tax Commission 


In 1931, the Oklahoma Tax Commission was created 
consisting of three members appointed by the Gov- 
ernor. It was required to render its findings as to the 
assessment of all railroad and public service corpora- 
tion property, and its findingsasto [Turn to page 565] 


1‘*We can find no reports of the Oklahoma Territorial Board of 
Equalization.’’—Letter from the Oklahoma State Library, Oklahoma 
City, Oklahoma, dated May 16, 1940. 

2 ‘*We have found no reports of the Board of Railroad Assessors.’’ 
—Letter from the Oklahoma State Library, Oklahoma City, Okla- 
homa, dated May 16, 1940. 

3 The Board of Equalization ‘‘is not required to make its report 
to anyone inasmuch as provided in the Constitution it is composed 
of the heads of the seven departments of the state.’’—Letter from 
the Oklahoma State Auditor, Oklahoma City, Oklahoma, dated 
May 27, 1937. 
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Death and Taxes 

David Dodge (and what a name that is for pun- 
sters!) is a Certified Public Accountant in California. 
He specializes in tax matters, and has had a lot of 
varied experiences. His latest is writing a book, a 
detective story no less, and having it published by the 
Macmillan Company and reviewed by a lot of leading 
book magazines. But we think that his best public 
will be among the readers of this magazine for, in 
his book, a certified public accountant is the central 
character, and the story is full of good dope on tax 
matters. So when you go to your bookstore, ask 
for Death and Taxes. \f your bookstore does not have 
it, send $2.12 to the publisher, 60 Fifth Avenue, New 
York City. 

oe * 

Randolph E. Paul, lawyer and taxpert, was elected 
a director of the Federal Reserve Bank of New York 
on June 12. 


Jaloppies 

When we started to write for professional maga- 
zines, we had the idea that we should pick subjects on 
which others had written little or nothing. We had 
the notion that there was no use in competing, and 
little in controversy. That part is debatable. But 
practically it was a bonanza. The late Wilbur Harri- 
son grabbed our first two articles, and (call us im- 
modest if you choose) in seventeen years we have 
had just three rejections. 

It is perfectly true that we have written on subjects 
that many others have written about. Also, as we 
gained confidence, we jumped into controversial sub- 
jects. But basically, we stuck to our interest in the 
unusual. All of which leads up to F. W. Dibble’s 
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article in the August issue of this magazine, a sound 
treatment of a subject—accounting for used cars— 
that has little or no literature. Go back and read it 
if you have not already. Considering the restrictions 
on new Cars, it is particularly timely and important. 
* * x 

Last February we mentioned contributions as deduc- 
tions from taxable income. It is embarassing to be so 
late in noting JT 3487 (413 CCH § 6425). If you have 
not already given to the United Service Organizations, 
give now. If you have given, give some more. In our 
own office thirty-nine officers and civilians donated an 
average of ninety cents each. Many of the civil serv- 
ice personnel are American Legionnaires. They know 
from experience how invaluable the welfare agencies 
are to soldiers, sailors and marines. Don’t let the 
boys down. 


Taxes, Taxperts and Defense 

On page 104 of our February issue, we said: “Not 
over five per cent of all corporations will file an excess 
profits tax return.” Consider us wearing sackcloth 
and pouring ashes on our head. The way the second 
revenue act of 1940 and the regulations shaped up, 
not over five per cent of corporations should fail to 
file excess profits tax returns. On the other hand, 
averaging a lot of estimates, not over ten per cent will 
pay excess profits taxes. The possible dangers in- 
volved in failure to file an e. p. t. return are so great, 
that no taxpert we’ve met in the last six months fails 
to insist his clients file an 1121, whether or not a tax 
is due. 

But now we come to the sad story, coming to us 
from accountants and lawyers in widely scattered 
parts of these United States. All they’ve been able 
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to get out of all this added labor is a nominal fee, if 
any. Many report difficulty in recovering the out- 
of-pocket cost for juniors and typists. Small clients, 
hard hit by rising costs and taxes, seem to have de- 
cided, spontaneously, “no tax, no saving; hence, 
no fee.” 

ig firms, with big clients which have big defense 
contracts, report booming business and increasing 
difficulties in obtaining good juniors, with higher 
wages for all staff members. But the little fellow is 
One eastern correspondent 
reports that he has lost three clients out of a none 
too large clientele. Two simply could not get any 


taking it on the chin. 


new business; in the face of the huge defense hous- 
ing program, few individuals are building homes. 
The third could get business, but could not get mate- 


rial on account of priorities. So they have been 
forced to liquidate. Their mechanics are all working. 
The bosses are looking for jobs. We hope this is an 
extreme case. 

\nother man reports that one client, whom he had 
considered his best, is at a standstill, with adequate 
funds lying idle, because his is not a defense line, and 
he cannot get material priorities to fill orders. 

\Ve know personally of one town in which one plant 
working on defense orders is scouring the country for 
mechanics, running a schooi for farmer-boy appren- 
tices, etc., while several hundred people, laid off by 
two other plants, are drawing unemployment benefits, 
their plants being closed for lack of raw material, and 
they not being skilled in heavy industry. 

Vacation resorts, favored with unusually good 
weather, (although farmers complain of a near 
drought) are having a queer summer. Week ends are 
at a premium. Well-paid people, flush with higher 
wages and overtime, spend freely. But by this very 
fact, they cannot take long vacations. They are needed 
at their work. Those made idle, or partly so by shut- 
downs or part-time operation, can afford neither their 
normal two or three weeks vacation, nor the high-cost 
week ends. 


American Institute of Accountants 


The Fifty-fourth Annual Meeting of the American 
Institute of Accountants will be held in Detroit, Michi- 
gan, September 15-18, 1941. Headquarters of the 
Institute will be maintained at the Hotel Statler. 
\mong the subjects to be discussed at the Session 
on Federal Taxes, September 17, are: “Relief Sec- 
tions of the Excess Profits Tax Law”; “Pension and 
Profit-Sharing Plans”; 
erated Rates.” 


and “Depreciation at Accel- 


Cases 
For the RULES of “first in, first out” see a BTA 
memo decision of July 11 (413 CCH § 7604-C). 
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How much isa hosiery shopper worth? If you can 
believe some of the gag artists, many men would work 
for nothing if they could just go around looking at 
hosiery displays. But in 44 BTA —, No. 157, the 
case of Sportwear Hosiery Mills, on July 17, it was held 
that $4000 per year was too much to pay. (413 CCH 
{| 70006.) 

We hear a lot about “peanut politics,” but peanut 
taxes are a novelty. Read the case of Beale, decided 
July 17 by the Processing Tax Board (413 CCH 
8120). The case of Chamberlain shows how to draw 
a trust fund for educational or scientific purposes that 
will stand up taxwise, at least in the Second Circuit. 
It was decided July 22 (41-2 ustc § 9611). 

In the face of the current housing shortage, read 
the following from the Hoagland case, CCA-2, July 24 
(41-2 ustc § 9617): 

“Before 1932 the property had been well rented, but the 
tenants began to default; by 1934 it was only half occupied 
and it became impossible to meet debts as they fell due. 
The bankers filed a petition under 77B and a reorganization 


followed. The taxpayer deducted $662,440 as a loss.” 
“Taint funny M’Gee!”’ 


The Tax Talkers 

“You know this is a peculiar meeting,” said Old- 
timer. “I’ve talked shop all over the map for most of 
my life, but this is the first time I’ve ever seen a ladies 
auxiliary meeting going on simultaneously in a mem- 
ber’s home.” 

“Well, frankly,” said Host, “what’s wrong with the 
idea? Here we all are, busier than the proverbial one 
armed paper hanger with the itch. It’s been impos- 
sible for more than three of us to get together for 
lunch atatime. And if we go out on Saturday evening, 
the missus properly wants to go along.” 

“You bet,” said Mrs. Host. “So, if you men want 
to talk shop or play poker, or both, go ahead and we 
girls can have our own shop talk or a hand of bridge.” 

“\Vhere’s Big Boy?” queried Limey. 

“His wife is in the hospital, so he’s naturally there— 
but he may drop in later,” replied Host. 

“Nothing serious,” said Mrs. Host. ‘I took her some 
flowers this afternoon. She’ll be home in a few days.” 

“That’s good,” said Dash. “You know, (turning to 
Host) that library idea of yours really has something.” 

“What idea?” said Limey. 

“It seems,” replied Dash, “that the local Carnegie 
Library doesn’t have a subscription to THE Tax MaGa- 
ZINE, so Host here donated one. And the librarian 
tells me it’s become one of the most read in the peri- 
odical room. And people come in now asking for back 
numbers.” 

“Tf that’s all they want,” said Oldtimer, “I’m pre- 
pared to donate a stack of them, and a lot of other 
accounting publications, too. They are only gathering 
dust in my office.” 




































































































































































































































































































































































































































































































































































































































560 T A XES— The Tax Magazine 






“Say,” said Limey, “you have got something. The 
other day I went to the library to get a book, though 
not on our profession, and noticed for the first time 
how poor the accounting section is. Why don’t all of 
us donate all our old and 
pamphlets?” 


surplus books and 


“Go ahead,” said Host. 
lescence factor. 


“But remember the obso- 
Even such a once fine work as Paton’s 
Handbook is obsolete.” 

“Ves,” said Oldtimer. 
than Paton. 


“And no one knows it better 
He’s working desperately to get it up 
to date, but the S. E. C. keeps one jump ahead of him. 
However, he may give us a Christmas present of a 
new edition.” 

“Getting back to the old books,” said Limey, “give 
them anyhow. Let the library sell or trade them for 
new ones. The results will be the same.” 
“Great idea,” said Oldtimer. “Why not go one step 
further and have a regular drive for it. Send letters 
to every accountant and bookkeeper we know, ask- 
ing him—”’ 


“Or her,” interrupted Mrs. Limey. 


I was a bookkeeper.” 


7 


“Don’t forget, 


‘_amendment accepted,” continued Oldtimer, “but 
please, either go on with your cooking lesson or come 
over on this side of the room. Now, where were we?” 

“You were just saying everyone with old books re- 
lated to our profession should give them to the 
library.” 

“No dissent,” said Host. “But speaking of the Hand- 
book reminds me of one of the most terrific publishing 
errors ever made. When the first of a certain edition 
came out in 1923, there was a long section on taxes. 
It was out of date before it was published.” 


“T still think they made a bigger mistake in omitting 
the economics section from the second edition,” said 
Oldtimer. 


“Well, times change,” said Limey. “There’s an in- 
teresting swing of the pendulum going on now. Twenty- 
five years ago when I arrived in this country and 
started to serve my apprenticeship, public accountants 
did an immense amount of detail checking, especially 
footings. Then the pendulum swung quickly towards 
interpretative audits, tax work, financing, etc. Only 
small firms with small clients did much of it.” 

“The small clients lacked internal check,” said 
Oldtimer. 

‘But now,” resumed Limey, “the auditors are going 
back to much more detailed work.” 

“T agree with you,” said Host. “But I only hope 
it never swings back to the old extreme. It seems to 
be just about balanced now. I, for one, enjoy a reason- 
able amount of detail. I never feel that I’m justified 
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in signing a report where I haven’t made at least test 
checks myself.” 

“Good!” said Oldtimer. “That’s how I feel, though 
it’s darn little detail I’m allowed to do lately.” 

“Along those lines,” said Dash, “have you noticed 
the change in the trend of business articles? Twenty 
or even twelve years ago every trade journal and many 
general magazines were talking about the successful 
man who let others carry details; he merely selected 
good subordinates and kept his master-mind free for 
constructive thinking, big 


scale planning, and 


, 


conferences.’ 


“And a lot of golf,” added Oldtimer. “Yes, I’ve 
noted that improvement, too. Obviously a high-priced 
executive can’t check extensions on every invoice nor 
sign every check. But too many were led astray by 
the kind of articles Dash noted. They forgot that big 
things are composed of small ones, and I could cite 
some pitiful examples of men who did not have any 
idea of how their companies came to go broke durit 
the early thirties.” 


1g 
o 


“There are still a lot of careless ones,” said Host, 
“but the ever increasing tax load is having its effect. 
They'll watch details along that line where they would 
not otherwise.” 

“Pardon me,” said Mrs. Host. “You men will have 
to stop shop for a while. I’ve just given my favorite 
cookie recipe to these ladies, but they want to see 
them, and see how you eat them.” 

“With coffee,” said Host. 

And that stopped the Tax Talkers that time. 

P. S. by the Shoptalker. They were good cookies, 
too. Mrs. Shoptalker says the recipe is no secret. You 
can find it on the yellow wrapper of the 7-oz. bar of 
semi-sweet chocolate. 


Things You Never Knew about the Navy 


A reader has asked us what Navy rank corresponds 
to Brigadier General in the Army. The answer is 
“Commodore,” but this rank and title has been obso- 
lete in the Navy for over twenty-five years, though 
still flourishing among yacht clubs. 

Another thing that long experience shows us is con- 
fusing to the civilian, (and frequently to the Army, 
too) is the difference in saluting customs. The Army 
goes in for more saluting than the Navy. Inthe Navy, 
one must not salute when uncovered, that is bare- 
headed. In the Navy, the Commanding Officer (skip- 
per) rates a salute at all times; the officer of the deck 
(O. D.) also rates a salute during the time he is act- 
ing as such. Other officers rate a salute only upon 
being met for the first time each day. Unless you con- 
template joining the Navy, don’t worry about excep- 
tions and variations to these rules. 
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Revenue Bill of 1941 


The Senate Finance Committee having concluded 
its Hearings on the Revenue Bill of 1941, Senate 
Majority Leader Barkley, who is also a member of the 
Committee, expects to have the Committee’s version 
of the Bill before the Senate shortly after Labor Day. 

During the course of the Hearings many plans were 
offered and discussed as to methods of raising money, 
particularly enough to overcome the potential loss 
occasioned by the House’s rejection of the joint return 
idea. These plans, ranging all the way from an income 
tax on payrolls at the source, elimination of all per- 
sonal exemptions, enactment of a general sales tax, to 
the British “purchase” tax plan. Since time is of 
essence it appears that the Finance Committee is in- 
clined to follow rather closely the general framework 
of the House Bill since incorporation of any of these 
new ideas would no doubt delay the program of the 
legislation. 


Post-War Need Seen for Federal and State 
Tax Co-ordination 

The “muddling through” policy that has character- 
ized federal-state tax relationships results in multipli- 
cation of administrative costs, puts many states in 
financial straitjackets, and blocks the development of 
a rational national tax system, according to a study 
by The Conference Board on “Essential Facts for 
Fiscal Policy,” recently released. 

In a time of fiscal pressure caused by war or some 
other emergency, conflicting state and federal taxes 
become a source of fiscal weakness, the study points 
out. The Federal Government’s program for financ- 
ing national defense is already encroaching on many 
of the states’ sources of revenue. Further expansion 
of defense taxation will aggravate the fiscal plights of 
many states. During the emergency these states will 
have to get along as best they can. But after the war 
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some readjustment of federal-state fiscal relations will 
be imperative. 

The list of taxes now imposed both by the Federal 
Government and one or more states is long. It in- 
cludes: personal and corporation income taxes, capital 
stock taxes, estate duties, gift taxes, stock transfer 
taxes, social security taxes, and taxes on tobacco prod- 
ucts, liquor, gasoline, oleomargarine, admission tickets, 
and electric energy. The Federal Government has 
entered tax fields formerly practically reserved to the 
states. Some states have imposed taxes formerly con- 
sidered the prerogative of the Federal Government. 
The Federal Government and some states have simul- 
taneously imposed new taxes on the same sources of 
revenue. 


Solution of the problem should include some ar- 
rangement whereby general sales taxes and taxes on 
specific commodities would be levied exclusively by 
the Federal Government and the revenue shared with 
the states. Collection costs would thereby be reduced, 
because the Federal Government can impose consump- 
tion taxes on the manufacturers of the taxed products, 
whereas the states must impose such taxes on almost 
innumerable wholesale and retail distributors. 


The personal income, corporation income, capital 
stock and estate tax fields should be divided between 
the Federal Government and the states, according to 
the study, the Federal Government levying exclusively 
on large taxpayers and the states on small taxpayers. 
The taxation of large incomes and estates exclusively 
by the Federal Government would largely solve the 
problem of interstate competition for the domiciles of 
the wealthy. The administration of taxes on small 
incomes and estates, on the other hand, could probably 
be done more efficiently if the task were divided among 
the state tax commissions. A moderate share of each 
of the federal taxes on large returns should be returned 































































































































































































to the states. There should also be some arrangement, 
it is thought, whereby the states could make supple- 
mentary rates when necessary. These taxes should 
also be collected by the Federal Government and trans- 
mitted to the states. 


Amortization Provision—Sec. 124, IRC 

Costly delays for corporations which have supply 
contracts with a procurement division of the Federal 
Government and which must prepare their estimates 
of federal income and excess profits tax liability for 
the current year may be caused by differences of opin- 
ion among and within governmental agencies con- 
cerned with the administration of the amortization 
provision (section 124) of the Internal Revenue Code 
according to a recent release by the American Insti- 
tute of Accountants. The difficulties arise from ques- 
tions in relation to the government’s rights in the 
amortized facilities after the end of the emergency 
period in cases where the corporation may be deemed 
to have been reimbursed in whole or in part for the 
cost of such facilities through the price of the products 
supplied to the government.* 

For example, some agencies hold the view that the 
question of the existence and amount of any reim- 
bursement for emergency plant facilities through 
prices for manufactured products is susceptible of 
reasonable determination by the exercise of independ- 
ent expert judgment or opinion in the absence of any 
expression of intent on the point in a supplies contract, 
whereas others maintain that such indirect reimburse- 
ment cannot be more than subjective and is, therefore, 


* The Secretary of War and the Secretary of the Navy have asked 
Congress to enact legislation to amend Sec. 124, IRC to make 
certain changes in the procedure for applying for amortization 
based on experience obtained in the administration of the section. 
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indeterminable where evidence as to the intent of the 
parties is lacking. 

The result has been that, as compared with the 
number of applications which the taxpayers have filed, 
only a very small number of certificates of non-reim- 
bursement or of government protection under subsec- 
tion (i) have yet been issued. 

At present, therefore, continues the Institute, a 
corporation which has any supplies contract with a 
procurement division of the Federal Government is 
left in a state of uncertainty as to whether its claim 
for deduction of amortization will be allowed, if it has 
failed to obtain certificates of nonreimbursement un- 
der section 124 (i) with respect to all such contracts. 


Big Income Tax Evaders 


Reporting for the Intelligent Unit of the Bureau 
of Internal Revenue, over which he presides, Elmer 
L. Irey has found that 172 persons from all walks of 
life were indicted for evasion of income and other 
taxes during the fiscal year just ended; 192 individ- 
uals were tried and 156 were convicted. In addition 
to prison sentences, fines aggregating $300,000 were 
assessed. Additional taxes and penalties totaling 
$33,810,418.30 were recommended for assessment in 
cases investigated during the year. 

Criminal proceedings were instituted against 15 
other individuals on miscellaneous charges, due to 
investigations made by the Intelligence Unit. Seven- 
teen individuals, some of whom were indicted prior 
to the present fiscal year, were tried and 16 were 
convicted. 

Two outstanding cases were those of Joseph M. 
Schenck, one of the most important figures in the 
moving picture industry, and George Scalise, a pow- 
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erful figure in organized labor. Both were charged 
with income tax evasions, Schenck of $250,000 for sev- 
eral years, and Scalise of $104,682 for 1937 to 1939. 
Schenck stood trial, with his principal accountant, 
Joseph H. Moskowitz, was convicted and sent to prison 
for three years and to pay a fine of $20,000. Moskowitz 
also was convicted, and went to prison for a year and 
a day, and was fined $10,000. Scalise pleaded guilty 
and was sent to prison for three and one half years. 

The Enforcement Division of the Alcohol Tax Unit, 
in protecting the revenue on alcoholic beverages, also 
Illicit 
stills numbering 11,824 were seized, 26,010 arrests 
made and 6,898,178 gallons of mash confiscated. 


had a very busy year, Mr. Irey’s report shows. 


In cooperation with the Customs Service and the 
Royal Canadian Mounted Police, the Alcohol Tax 
Unit, after persistent sleuthing, uncovered one of the 
largest illicit liquor conspiracies ever organized in this 
This was the Hyman Frank-Abe Moss- 
Hyman Projansky gang, which operated like a well- 
oiled business, having distilleries in Chicago, fleets of 
trucks operating between Chicago and Detroit, and 
from Chicago into Ohio, Indiana and Southern Illinois, 
and smuggling into Canada. So huge were its opera- 
tions that it defrauded the Government of $2,500,000 
in excise taxes, and the Dominion of Canada out of 
large excise and war taxes. The leaders of the gang 
were all caught and sent to prison. More than twenty 
of their subordinates entered pleas of guilty. The 
dragnet caught some thirty-five persons. Tied in with 
rum running was a fur smuggling conspiracy, which 
was also uncovered and those engaged in it sent to jail. 


country. 


Ewing Galloway 
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National Tax Conference 


The Thirty-fourth Annual Tax Conference spon- 
sored by the National Tax Association will meet in 
St. Paul, Minnesota, October 13-16, 1941, with head- 
quarters at the Lowry Hotel. Nationally prominent 
tax men will present a variety of important papers 
on current tax problems and formal discussions of the 
papers will follow. Round table discussions of out- 
standing tax questions have also been planned. Roy 
G. Blakey of the University of Minnesota is Chairman 
of the Program Committee. 


American Bar Association 


The Sixty-fourth Annual Meeting of the American 
Bar Association will convene in Indianapolis, Indiana, 
September 29 to October 3, 1941, with headquarters 
at the Claypool and Lincoln Hotels. Of particular 
interest to our readers will be the papers and discus- 
sions presented at the meeting of the Section of ‘Tax- 
ation which is scheduled for Tuesday, September 30, 
with joint meetings with other sections on Monday 
and Wednesday, September 29 and October 1. Chair- 
men of the special tax committees will report at the 
Tuesday session as follows: 

Federal Estate and Gift Taxes—George E. Cleary, New 
York City; Federal Excise and Miscellaneous Taxes—John 
W. Townsend, Washington, D. C.; Federal Income Taxes— 
E. Barrett Prettyman, Washington, D. C.; Federal Excess 
Profits Taxes—Robert N. Miller, Washington, D. C.; Old 
Age Benefit and Unemployment Insurance Taxes—Robert 
C. Vincent, New York City; Coordination of Federal State 
and Local Taxes—Henry F. Long, Boston; Local Taxes— 
Robert C. Brown, Bloomington, Ind.; and State Taxes— 
Richard C. Beckett, Chicago. 












































































































































































































































































































































564 T A XES— The 


The “Dividends Paid” Credit, etc 
[Concluded from page 533] 


would not work equally well if applied to all personal 
holding companies.® If it is adopted, the problems 
arising out of deficient “earnings and profits” would 
automatically disappear. 

Thus, suppose a “deficit” corporation, which is a per- 
sonal holding company, has a net income and a “Sub- 
chapter A net income” of $100,000. However, due to 
non-deductible short-term capital losses, the “earnings 
and profits” for the year are only $50,000. If the 
company distributes $50,000 by way of taxable divi- 
dends, its “undistributed Subchapter A net income” 
will be $50,000, which amount, together with the 
$50,000 already distributed, will be picked up by the 
stockholders (pro rata) in their respective personal 
returns. Having been charged with $50,000 of taxable 
income which was never received, the basis of the 
stock in the hands of the stockholders will be auto- 
matically increased—in other words, they are assumed 
to have received a second $50,000 in cash dividends, 
which amount was then contributed to capital or 
paid-in surplus.“ Now, suppose under the same facts, 
$100,000 is distributed. Since only $50,000 of this 
distribution constitutes a “dividend,” the company 
will still have an “undistributed Subchapter A net 
income” of $50,000, leaving the stockholders in the 
same position in respect of their personal income tax 
returns as if only $50,000 had been distributed. But 
this time there will be no increase, and correctly so, 
in the basis of the company’s stock in their hands. 
For the distribution of the non-taxable $50,000 will 
reduce the basis of the stock by $50,000,"* thereby 
offsetting the increase in the same amount effected by 
picking up as a constructive dividend $50,000 of “undis- 
tributed Subchapter A net income.” The net result of 
this proposed procedure will be (1) to give the 
Treasury its full due, (2) to supply the stockholders 
with sufficient cash wherewith to pay personal normal 





* Supplement P was added to the revenue scheme by the 1937 Act 
because of doubt as to jurisdiction over foreign corporations (see 
report of House Ways and Means Committee, XVIII-1, CB (Part 2) 
p. 713). In Helvering v. National Grocery Co., 58 S. Ct. 932 (1938), 
the Supreme Court, in sustaining the constitutionality of sec. 102, 
also approved (by way of dictum, to be sure) the validity of Supple- 
ment P (see second paragraph of footnote 4 of opinion). 

Supplement S of Chapter 1, forming part of the new excess profits 
tax scheme, and added to the Code by sec. 502 of the Second Revenue 
Act of 1940, embodies the same principle of picking up in individual 
returns a pro rata share of the year’s undistributed income—this 
time ‘‘undistributed Supplement S net income.”’ 

6 See sec. 337 (f), IRC. 

* Sec. 115 (d), IRC. If the basis prior to the distribution of the 
non-taxable $50,000 is less than $50,000, a taxable capital gain will 
result under sec. 115 (d) upon such distribution to the extent that 
the $50,000 exceeds the basis. The constructive receipt of the $50,000 
‘‘undistributed Subchapter A net income’’ will then produce a basis 
of $50,000. These two separate operations will result in an in- 
creased basis at the expense of a taxable capital gain. In order to 
prevent this result, sec. 115 (d) should be amended to provide that a 
reduction of basis caused by non-taxable distribution of a personal 
holding company may be offset (within the fiscal year of such com- 
pany) by, and to the extent of, any ‘‘Undistributed Supplement P 
net income’’ or ‘‘Undistributed Subchapter A net income’’ required 
to be picked up by the stockholder in his personal return. 
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and surtaxes on constructive dividends charged to 
them (an increasingly important factor with tax rates 
obviously on the increase), and (3) to remove a pre- 
posterous penalty tax, arising out of a combination of 
accidental circumstances, and never intended to be 
imposed by Congress.® 


Alimony and the British Income Tax 
[Concluded from page 536] 


Double Credit for Children 

Under the provisions of the United States income 
tax, the credit for children is allowed only to the person 
who contributes the entire or major portion of their 
maintenance. It is interesting to note that for many 
years, under the provisions of the income tax laws of 
Great Britain, where there was a child or children, 
after divorce it has been permissible for both parents 
to claim the allowance, presumably on the grounds 
that each parent was in the position of having “a child 
or children living.” The Finance Bill, 1940, however, 
definitely puts a stop to this procedure, and from now 
on only one allowance of 50 pounds ($200) is to be 
permitted for each child. Where two persons con- 
tribute to the maintenance and education of a child, 
the allowance may be apportioned between them by 
agreement; but in the absence of any agreement, in 
proportion to the value or amount of the provision 
made by each of them towards the maintenance and 
education of the child. 





* That any personal holding company should have been compelled 
to pay a surtax because its ‘‘earnings and profits’’ for a given year 
was less than the amount of the ‘‘dividend’’ which it was required 
to distribute, is so unconscionable that this is one case justifying 
retroactive relief. It is suggested that the stockholders of any per- 
sonal holding company be given the opportunity of causing a refund 
(without interest) of any surtax paid by a personal holding com- 
pany under such circumstances to be made for any taxable year 
commencing on or after Jan. 1, 1937 (prior thereto sec. 351 (d) of 
the Revenue Acts of 1934 and 1936 afforded relief from this situation) 
provided that within a specified time, all the stockholders of the 
company file amended personal income tax returns and pay tax 
(without interest) resulting from adding to their respective incomes 
the undistributed income of such company which was subject to the 
personal holding company surtax. 

Since the writing of this article, the Circuit Court of Appeals for 
the Second Circuit has reversed Pembroke Realty & Securities 
Corp., supra, footnote 49 (decided August 4, 1941, and reported at 
41-2 ustc § 9633) and has held that a dividends paid credit was avail- 
able under the provisions of sec. 351 of the Revenue Act of 1934. 
where there were earnings during the taxable year in an amount 
sufficient to pay the purported ‘‘dividend’’, even though the deficit 
as of the beginning of the taxable year exceeded the current year’s 
earnings. In reaching this result, the court stated: 

‘Insofar as Foley Securities Corp. v. Commissioner, 106 F. (2d) 
731 (CCA-8) lays down a contrary rule, we respectfully disagree 
with it. It is within the power of the courts to declare 
that a thing which is within the letter of a statute is not governed 
by the statute because not within its spirit or the intention of its 
makers.’’ 

In spite of the broad language of the latter sentence, it is highly 
doubtful whether the court will take the next step and hold that a 
dividends paid credit is available to a personal holding company in 
spite of deficient earnings during the taxable year. And should this 
next step be taken, it is still more difficult to see how dividends so 
paid can be included in the gross income of the recipient stock- 
holders. However, the possibility of giving the company its credit 
(based on the ‘‘spirit or the intention of’’ Congress) on the one 
hand, and excluding the dividends from the gross income of the 
stockholders (based on the all too clear language of sec. 115-a), on 
the other hand, cannot be too lightly dismissed. It would thus 
appear to be in the interests of the Treasury, as well as the tax- 
payers, to clarify this situation by specific legislation along the 
lines suggested hereinabove. 
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State Tax Commissions— Their History 
and Reports 
[Concluded from page 557] 


the adjustment and equalization of the valuation of 
real and personal property of the several counties of 
the state. All duties and powers vested in state 
officers with respect to the assessment of railroad and 
public service corporation property and the equaliza- 
tion of property values between the several counties 
except the powers and duties conferred by the Con- 
stitution on the State Board of Equalization were 
conferred upon this Commission. Its duties also 
included the computation and collection of all license, 
franchise, gross revenue, excise, income, inheritance, 
legacy and succession taxes, and other taxes. This 
commission was also directed to formulate and 
recommend to the Governor the passage of such 
laws relating to taxation and revenues and will bring 
about a lowering of the tax rate and a more equitable 
distribution of tax burdens. (1931 Laws of Oklahoma, 
Ch. 66, p. 219.) 

The 1933 Laws, Ch. 115; approved April 10, 1933, 
amended the 1931 act in the manner of assessment 
of property. 

The 1936-7 Laws, Ch. 66, Art. I, p. 408; approved 
April 13, 1937, recreated the Tax Commission to be 
composed of one member known as the Oklahoma Tax 
Commissioner appointed by the Governor with the 
consent of the Senate, for a term of four years. He 
was granted all the authority that the Tax Commis- 
sion had been granted up to that time. 

The 1939 Laws, Ch. 66, Art. I, p. 365, made the Tax 


Commission to consist of three members to be ap- 


pointed by the Governor with the consent of the 
Senate. This commission was to have the duties and 
powers which were set forth in a completely rewritten 
tax act in this chapter. 


Reports of Oklahoma Tax Commission 











Year Period Covered Place & No. of 
Date of Pub. Report Paging 
1931-34 Jan. 19, ’31- (2)+3- 
Nov. 1, '34 Oklahoma City, n.d. 222+(5) p 
1934-36 July 1, '34- 
June 30, '36 i ae SG 2nd x+306 p 
Dated Dec. 31, ’36 
1936-"38 July 1, '36- 
June 30, '38 “ tae 3rd xi+334 p 
Dated Dec. 31, ’38 
1938-'40 July 1, ’38- 
June 30, '40 a * "40 4th xi+306 p 


Dated Dec. 1, ’40 


The Doctrine of Constructive Receipt 
[Concluded from page 549] 

dends not called a “nullity” were allowed as a con- 

structive payment. Suffice to say the Treasury acqui- 

esced in the first part and non-acquiesced in the latter 

part of this decision. 
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Analysis of the appellate opinions would tend to in- 
dicate that if the taxpayers act in a reasonable manner, 
as brought out in the Valley Tractor case, the courts 
will allow credit for constructive payments of ex- 
penses, interest and other deductions as set forth in 
section 24 C-1 of the IRC. 


National Defense and Municipal Finance 
[Continued from page 524] 


as a whole, local governments are not being fully 
compensated for new services and functions de- 
manded by the public. Their powers of taxation are 
too closely regulated by the states, and their revenue 
sources lack a broad tax base. 

Several states, including New York, California, 
Michigan, Rhode Island, Ohio, Pennsylvania, Illinois, 
and Florida, have relinquished the general property 
tax in favor of their localities. A few states have also 
granted special taxing powers to their cities (such as 
in New York, St. Louis, New Orleans, Philadelphia) 
to enable them to broaden their tax sources and secure 
more revenue. Nevertheless, because of their political 
status, local government entities have no flexible 
sources of revenue to meet their growing obligations. 
Likewise, state-local relationships for many public 
functions have not been conclusively defined in many 
states. [Turn to page 576] 
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1941 OCTOBER 1941 


SUN. MON. TUE. WED. THU. FRI, SAT. 


ALABAMA 
Oct. 1— 
Annual licenses and privilege taxes delin- 
quent. 


Automobile dealers’ reports due. 
Poll tax due. 
Property tax (one-fourth) due. 


Public utility reports and license taxes 
due. 

Oct. 10—— 
Alcoholic beverage reports due from 


wholesalers, distributors and 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax reports and payment due. 

Oct. 15— 

Carriers’, transporters’ and 

gasoline tax reports due. 
Carriers’, transporters’ and 

lubricating oils tax due. 
Express company reports and license taxes 


retailers. 


warehouses’ 


warehouses’ 


due. 

Motor carriers’ mileage tax and reports 
due. 

Telegraph company reports and _ license 


taxes due. 
Oct. 20 

Automobile dealers’ reports due. 

Coal and iron ore mining tax reports and 
payment due. 

Gasoline tax reports and payment due. 

Lubricating oils tax reports and payment 
due. 

Motor fuel tax and reports due. 

Sales tax reports and payment due. 

Sales tax and reports (quarterly) due from 
small taxpayers. 

Use tax reports and payment due. 





ARIZONA 
Oct. 5— 
Alcoholic beverage licensees’ 
Oct. 15— 
Gasoline tax reports and payment due. 
Gross income tax and reports due. 
Motor carriers’ reports and taxes due. 
Oct. 25 
Motor fuel carriers’ reports due. 


reports due. 





ARKANSAS 
Oct. 1 
Bank share tax installment due. 
Property tax—last day to pay final install- 
ment. 
Oct. 10 
Alcoholic 
due. 
Blenders’ and rectifiers’ liquor tax reports 
due. 
Cigarette tax reports due from distributors 
and warehouses. 
Severance tax and reports due. 
Statement of purchases of natural re- 
sources due. 








beverage consumers’ sales tax 


Oct. 15— 
Light wine and beer wholesalers’ purchase 
reports due. 
Wine manufacturers’ 
due. 
Oct. 20 
Gasoline tax reports and payment due. 
Gross receipts tax and reports due. 


taxes and _ reports 





CALIFORNIA 


Oct. 1— 
Gasoline tax due. 


Oct. 10— 
Petroleum and natural gas companies re- 
ports due. 
Oct. 15— 
Gasoline distributors’ return due. 
Gross receipts tax and reports due from 
motor carriers of property for hire. 
Insurance company premiums tax delin- 
quent. 
Sales tax reports and payment due. 
Use fuel tax reports and taxes due. 
Use tax reports and payment due. 
Oct. 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 


COLORADO 
Oct. 5— 
Motor carriers’ tax due. 
Oct. 10—— 
Motor carriers’ reports due. 
Wholesale dealers’ alcoholic beverage re- 
ports due. 

Oct. 14 
Sales tax reports and payment due. 
Service tax reports and payment due. 

Oct. 15—— 

Coal mine owners’ reports due. 

Coal tonnage tax reports and payment duc. 
Income tax (third installment) due. 

Use tax reports and payment due. 

Oct. 25— 

Gasoline tax reports and payment due. 





CONNECTICUT 
Oct. 1— 
Gasoline tax due. 
Oct. 15—— 
Gasoline tax reports due. 
Oct. 20 
Alcoholic beverage tax reports and pay- 
ment due. 
Oct. 31—— 
Cigarette distributors’ 
reports due. 





monthly inventory 
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DELAWARE 
Oct. 1— 
Bank share tax due. 
Kent and Sussex county property taxes 
delinquent. 
Railroad tax (installment) due. 


Oct. 15— 
Filling stations’ gasoline tax reports due. 


Manufacturers’ and importers’ alcoholic 
beverage reports due. 
Oct. 31—— 


Carriers’ gasoline reports due. 
Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 


Oct. 10-— 

Alcoholic beverage reports due 
censed manufacturers, 
wholesalers. 

Beer reports due from licensed manufac- 
turers and wholesalers. 

Oct. 15—— 

Beer tax due. 

Income tax (second installment) due. 
Oct. 31—— 

Gasoline tax reports and payment due. 


from li- 
retailers and 


FLORIDA 





Oct. 1 
Express company reports and taxes due. 
License taxes due unless otherwise pro- 

vided by law. 
Public utility license taxes due. 

Oct. 10-—— 

Dealers’ and manufacturers’ alcoholic bev- 
erage taxes due. 

Oct. 15—— 

Carriers’ and transporters’ alcoholic bev- 
erage taxes due. 

Carriers’ gasoline reports due. 

Gasoline tax reports and payment due. 

Motor vehicle fuel use tax and reports due. 


GEORGIA 
Oct. 10—— 
Tobacco wholesale dealers’ reports due. 
Oct. 15— 
Malt beverage tax reports and payment 
due. 


Oct. 20 
Gasoline tax reports and payment due. 





IDAHO 
Oct. 10—— 
Beer dealers’ reports due. 


Oct. 15— 
Electric power company reports and taxes 
due. 
Gasoline tax reports and payment due. 
Motor carriers’ gross receipts tax (quar- 
terly installment) due. 
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ILLINOIS 


Oct. 10— 
Motor carriers’ mileage tax due. 


Oct. 15-— 
Cigarette tax returns due. 
Last day to make alcoholic beverage re- 
ports. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s alcoholic beverage reports 
due. 
Oct. 20-— 
Gasoline tax reports and payment due. 
Oil producers’ or managers’ reports due. 
Oct. 30-— 
Transporters’ gasoline tax reports due. 


INDIANA 
Oct. 15— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
Gross income tax reports and payment due. 
Oct. 20 
Bank and trust company intangibles tax due. 
Bank share tax due. 
Building and loan association intangibles 
tax reports and payment due. 
Oct. 25— 
Gasoline tax reports and payment due. 





IOWA 
Oct. 1—— 
Income tax (second installment) due. 
Motor carriers’ additional tax due. 
Property tax (second installment) delin- 
quent. 
Oct. 10-—— 
Beer tax and reports due from class A 
permittees. 
Carriers’ gasoline tax reports due. 
Oct. 20-—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


KANSAS 
Oct. 10-—— 
Malt beverage reports and taxes due. 
Oct. 15— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Income tax (second installment) due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
Oct. 20 
Sales tax reports and payment due. 
Oct. 25— 
Gasoline tax reports and payment due. 





KENTUCKY 
Oct. 1—— 
Brokers’ returns due on margin transac- 
tions. 
Stored distilled spirits tax reports due. 
Oct. 10-—— 
Alcoholic beverage reports due. 
Amusement and entertainment taxes and 
reports due. 
Importers’ and refiners’ 
ports due. 
Oct. 15—— 
Motor vehicle fuel (other than gasoline) 
reports and taxes due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
Oct. 20-—— 
‘ Oil production tax reports and payment due. 
et. 31-—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 
Property tax returns due. 


gasoline tax re- 


LOUISIANA 
Oct. 1—— 
Franchise tax reports and payment due. 
W —e tobacco semi-monthly reports 
ue, 





TAX CALENDAR 


Oct. 5— 
Wholesale fish dealers’ reports due. 

Oct. 10—— 

Importers’ gasoline tax reports and pay- 


ment due. 

Importers’ kerosene tax reports and pay- 
ment due. 

Importers’ light wines and beer reports 


due. 
Importers’ lubricating oils reports due. 
Oct. 15— 
Carriers 
Carriers 


gasoline tax reports due. 
kerosene tax reports due. 
Carriers’ light wines and beer reports due. 
Carriers’ lubricating oils reports due. 
Intoxicating liquor manufacturers’ 
dealers’ tax reports due. 
Wholesalers’ tobacco semi-monthly reports 
due. 
Oct. 20— 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax reports and payment 
due. 
Fuel use tax and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oil tax and reports due. 
New Orleans sales tax reports and payment 
due. 
Petroleum solvents reports due. 
Oct. 30—— 
Motor carriers’ gross receipts reports and 
taxes due. 
Natural gas sales tax and reports due. 
Natural resources severance tax reports 
and payment due. 
Petroleum products reports and taxes due. 
Public utility and pipe line taxes and re- 
ports due, 


, 
’ 
’ 


and 


MAINE 
Oct. 10—— 
Malt beverage wholesalers’ and manufac- 
turers’ reports due. 
Oct. 31—— 
Gasoline tax and reports due. 


MARYLAND 
Oct. 10—— 
Admissions tax payment due. 
Oct. 31—— 


Beer tax reports and payment due. 
Gasoline tax reports and payment due. 


MASSACHUSETTS 
Oct. 1-— 
Personal income tax (second installment) 
due. 


Property taxes (second installment) due. 
Oct. 10— 
Alcoholic beverage tax and reports due. 
Oct. 15— 
Cigarette distributors’ tax reports and pay- 
ment due. 
Oct. 20—— 
Bank net income tax due. 
Excise (income) tax (second installment) 
due. 
Oct. 31—— 
Gasoline tax reports and payment due. 


MICHIGAN 
Oct. 1—— 
Gas and oil severance tax reports and pay- 
ment due. 
Oct. 5— 
Carriers’ gasoline tax reports due. 
Oct. 15— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Oct. 20—— 
Distributors’ gasoline tax reports and pay- 


ment due. 
Gas and oil severance tax reports and pay- 
ment due. 
MINNESOTA 
Oct. 10—— 


Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
Oct. 15— 
Interstate motor carriers’ mileage tax due. 
Oct. 25— 
Gasoline tax payments due. 












MISSISSIPPI 
Oct. 5— 
Factory reports due. 
Oct. 10— 
Admissions tax reports and payment due. 
Oct. 15—— 
Gasoline tax reports and payment due. 
Manufacturers’, distributors’ and whole- 
salers’ tobacco reports due. 
Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 
Sales tax reports and payment due. 
Timber severance tax and reports due. 
Use tax reports and payment due. 
Oct. 31—— 
Motor vehicle registration and fees due. 


MISSOURI 
Oct. 1— 
Express and railroad company annual re- 
ports due. 


Income tax (third installment) due. 
Oct. 5— 

Non-intoxicating beer reports due. 
Oct. 15—— 

Gasoline tax reports due. 

Retail sales tax reports and payment due. 
Oct. 25—— 

Gasoline tax due. 


MONTANA 
Oct. 1—— 
Moving picture theatre license taxes due. 
Oct. 15— 
Brewers’ and liquor wholesalers’ 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Motor carriers’ additional fees due. 
Personal income tax (second installment) 
due. 
Oct. 20—— 

Dealers’, producers’, refiners’ and trans- 
porters’ crude petroleum reports due. 
Oct. 30 

Coal mine operators’ tax reports and pay- 


tax re- 





ment due. 
Natural gas company taxes and reports 
due. 


Oil producers’ license tax reports due. 
Telegraph company taxes and reports due. 


NEBRASKA 
Oct. 1—— 
Last day to file express company reports. 
Oct. 15—— 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 
Manufacturers’ and wholesale distributors’ 
alcoholic beverage reports due. 


NEVADA 
Oct. 15— 
Carriers’ gasoline tax reports due. 
Oct.—Ten Days after First Monday 
Toll roads’ and bridges’ quarterly tax and 
reports due. 
Oct. 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 





NEW HAMPSHIRE 
Oct. 1—— 
Bank share tax (other than national banks) 
due. 
Gasoline tax due. 
Insurance company (domestic) premiums 
tax due. 
Personal income tax due. 
Oct. 10— 
Alcoholic beverage reports and taxes due. 
Oct. 15— 
Gasoline tax reports due. 
Public utility property taxes due. 


NEW JERSEY 
Oct. 10— 
Excise tax reports and payment due from 
interstate busses. 
Gross receipts tax reports and payment 
due from busses and jitneys in munici- 
palities. 
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Oct. 15— 

Alcoholic beverage reports and taxes due. 

Oct. 20—— 

Alcoholic beverage retail consumption and 
distribution licensees’ taxes and reports 
due. 

Oct. 30—— 

Carriers’ gasoline tax reports due. 

Oct. 31 

Distributors’ gasoline tax reports and pay- 
ment due. 





NEW MEXICO 
Oct. 15— 
Income tax (installment) due. 
Occupational gross income tax reports and 
payment due. 
Oil and gas conservation tax reports and 
payment due. 
Severance taxes and reports due. 
Oct. 20—— 
Motor carriers’ reports and taxes due. 
Oct. 25— 
Gasoline tax reports and payment due. 
Use or compensating reports and payment 


due. 
Oct. 30-— 
Oil and gas production tax net value re- 
ports due. 
NEW YORK 
Oct. 1—— 


New York City property tax (semi-annual 
installment) due. 
Oct. 15— 
Personal income tax based on calendar 
year (third installment) due. 
Oct. 20— 
Alcoholic beverage taxes and reports due. 
New York City retail sales tax returns and 
payment due. 
New York City use tax returns and pay- 
ment due. 
Oct. 25— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
Oct. 31—— 
Gasoline tax reports and payment due. 


NORTH CAROLINA 
Oct. 1—— 
Installment paper dealers’ 
taxes due. 
Oct.—First Monday—— 
Property tax due. 
Oct. 10—— 
Alcoholic beverage tax and railroad reports 
due. 
Carriers’ gasoline tax reports due. 
Oct. 15— 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
Oct. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Oct. 30-— 
Electric light, power, street railway, gas, 
water, sewerage and telephone company 
reports and taxes due. 


reports and 


NORTH DAKOTA 
Oct. 1—— 
Cigarette stamp tax reports due. 
Oil inspection reports and fees due. 
Oct. 15— 
Alcoholic beverage transactions taxes and 
reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 
Real property tax (semi-annual install- 
ment) due. 
Oct. 20— 
Sales tax reports and payment due. 
Use tax reports and payment due. 





TA XES— The Tax Magazine 


OHIO 


Oct. 10—— 
Admissions tax reports and payment due. 
Alcoholic beverage reports due from class 
A and B permittees. 
Oct. 15— 
Cigarette use taxes and reports due. 
Use tax reports and payment due. 
Oct. 20—— 
Dealers’ gasoline tax reports due. 
Oct. 30—— 
Carriers’ gasoline tax reports due. 
Oct. 31—— 
Gasoline tax due. 


OKLAHOMA 
Oct. 1—— 
All ad valorem taxes due. 
Freight car company gross earnings taxes 
and returns due. 
Oil, gas and mineral gross production tax 
reports and payment due. 
Railroad reports of leased equipment due. 
Oct. 5— 


Operators’ reports of mines (other than 
coal) due. 
Oct. 10—— 
Airports’ gross receipts tax reports and 


payment due. 
Alcoholic beverage tax reports and pay- 
ment due. 
Oct. 15— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Oct. 20—— 
Coal mine operators’ reports due. 
Diesel fuel oil due tax reports and pay- 
ment due. 
Use tax reports and payment due. 
Oct. 30 
Cotton manufacturers’ 
due. 
Natural gas and oil information reports 
due. 





reports and taxes 


OREGON 
Oct. 1—— 
Excise (income) tax (second installment) 
due. 
Personal income tax (second installment) 
due. 
Oct. 10—— 
Cigarette wholesalers’ reports due. 
Oil production tax reports and payment 
due. 
Oct. 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Gasoline tax reports and payment due. 
Motor carriers’ reports and taxes due. 


PENNSYLVANIA 
Oct. 10— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ re- 
ports due. 

Oct. 15— 

Alcoholic beverage manufacturers’ 
and reports due. 

Employers’ returns of tax withheld at 
source due under Philadelphia personal 
income tax law. 

Oct. 31—— 
Gasoline tax reports and payment due. 


taxes 


RHODE ISLAND 

Oct. 10— 

Manufacturers’ alcoholic beverage reports 

due. 

Tobacco products tax reports due. 
Oct. 15— 

Gasoline tax reports and payment due. 
Oct. 31—— 

Reports due from corporations employing 
five or more persons. 
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SOUTH CAROLINA 


Oct. 10—— 


Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax and pay tax, 


Oct. 15— 


Motor fuel (other than gasoline) tax re- 
ports and payment due. 


Oct. 20—— 


Gasoline tax reports and payment due. 
Oct. 31—— 
Motor vehicle registration and fees due. 


SOUTH DAKOTA 

Oct. 1—— 

Passenger motor carriers’ tax due. 
Oct. 15— 

Alcoholic beverage sales reports due. 

Gasoline tax reports due. 

Sales tax reports and payment due. 

Use fuel tax and reports due. 

Use tax reports and payment due. 
Oct. 30— 

Mineral products severance tax reports and 

payment due. 


TENNESSEE 
Oct. 1—— 
Cottonseed oil mills’ reports due, 
Oct.—First Monday: 
Bank share tax payable. 
Property tax due. 
Oct. 10-—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to file alcoholic beverage reports. 
Oct. 15—— 
Reports due on fuel used in internal com- 
bustion engines. 
Oct. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Liquid carbonic acid gas tax due. 





TEXAS 
Oct. 1 
Commercial and collection agency tax re- 
ports and payment due. 
Luxury excise tax and reports due. 
Ores, marble and cinnabar ore tax reports 
and payment due. 
Public utility tax reports and payment 
due. 
State and county property taxes due. 
Sulphur production tax reports and pay- 
ment due. 
Textbook publishers’ 
due. 
Oct. 15— 
Oleomargarine dealers’ reports and taxes 
due. 
Oct. 20— 
Gasoline tax reports and payment due. 


Oct. 25— 
Admissions tax reports and payment due. 
Carbon black production tax reports and 
payment due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment 





taxes and _ reports 


due. 
Theatres’ prizes and awards taxes and re- 
ports due. 
UTAH 
Oct. 10—— 


Carriers’ gasoline tax reports due. 
Liquor licensee reports due. 
Oct. 15— 
Distributors’ and retailers’ gasoline tax re- 
ports and payment due. 


VERMONT 


Oct. 10— 
Alcoholic beverage tax reports and pay- 
ment due. 
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Oct. 15— 
Corporation income tax (third instailment) 
due. 
Electric light and power company reports 
and taxes due. 
Express and telegraph company taxes due. 
Railroad, transportation and _ telephone 
company taxes due. 
Oct. 21—— 
Reports of deposits in national banks due. 
Oct. 31— 
Gasoline tax reports and payment due. 


VIRGINIA 
Oct. 1—— 
Public utility tax due. 
Oct. 10— 
Beer bottlers’, dealers’ and manufacturers’ 
reports due. 
Oct. 20— 


Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Use fuel tax and reports due. 


WASHINGTON 
Oct. 10— 
Malt products brewers’ and manufacturers’ 
reports due. 
Oct. 15— 
Auto transportation company reports and 
payment due. 
Butter substitutes reports and payment 
due. 
Carriers’ gasoline tax reports due. 
Gasoline, fuel oil and fuel use tax and re- 
ports due. 


WEST VIRGINIA 
Oct. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Oct. 15—— 
Income tax (third installment) due. 
Sales tax reports and payment due. 
Oct. 30-—— 
Gasoline tax reports and payment due. 
Occupational gross income tax quarterly 
reports and payment due. 


WISCONSIN 
Oct. 1—— 
Motor carriers’ taxes due. 
Oct. 10——— 


Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 
Oct. 15—— 
Railroad, telegraph, sleeping car, and ex- 
press company property taxes due. 


Jurisdiction 


ATIZON@ ......... Jan. 13 Mar: 17 
Arkansas ....... Jan. 13 Mar. 13 
Califermia ....... Jan. 6 June 14 
Colorado ........ jan. 1 Ape. 7 
Connecticut ..... Jan. 8 June 4 
Delaware ....... Jan. 7 May 2 
PIOOMED .... 50555 Apr. 8 June 6 
Georgia (lst Sp.). Jan. 13. Jan. 23 
Georgia ......... Jan. 23. Mar. 22 
SOME 5 kc ccewees Jan. 6 Mar. 

itt ae Jan. 8 June 30 
ee Jan. 9 Mar. 10 
eer ee Jan. 13 Apr. 10 
So ee Jan. 14 Apr. 9 
er Jan. 1 Apr. 26 
Maryland Jan. 1 Mar. 31 





Convened Adjourned 


TAX CALENDAR 


Oct. 20—— 
Gasoline and diesel fuel tax and reports 
due. 
Oct. 30-—— 
Transportation company gasoline tax re- 
ports due. 
Oct. 31 
Privilege dividend tax and returns due. 





WYOMING 

Oct. 10—— 

Carriers’ gasoline tax reports due. 
Oct. 15—— 

Dealers’ gasoline tax reports due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 

Wholesalers’ gasoline tax and reports due. 
Oct. 20—— 

Motor carriers’ taxes and reports due. 


FEDERAL TAX CALENDAR 


Oct. 15—— 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
July 31. Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended July 31. Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended April 30, with interest at 
6% from July 15 on first installment. 
Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended April 30. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended July 31. Form 1041. 

Foreign partnership return of income due 
by general extension for fiscal year end- 
ed April 30. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended April 
30, in case of American citizens abroad. 
Form 1040. 

Individual income tax return due for fiscal 
year ended July 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended July 31, 1940. Forms’ 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended July 31. Form 
1120L. 






Calendar of 1941 Sessions of State Legislatures 


Jurisdiction Convened Adjourned 


Massachusetts... Jan. 1 * 

Michigan ....... Jan. 1 . 

Minnesota Jan. 7 Apr. 23 
Missouri ........ Jan. 8 July 12 
Montana ........ Jan. 6 Mar. 6 
Nebraska ........ Jan. 7 May 23 
Nevada ........ Jan. 20 Mar. 20 
New Hampshire. Jan. 1 June 13 
New Jersey ..... Jan. 14 ia 

New Mexico Jan. 14 Apr. 13 
New York ...... Jan. & Apr. 

North Carolina.. Jan. 8 Mar. 15 
North Dakota Jan. 7 Mar: 7 
EY ose en ce Jan. 6 May 27 
Oklahoma ...... jan. ¢ May 23 


* In recess. 
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Oct. 15—cont’d—— 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for September. 
Form 957. 

Nonresident alien individual income tax 
return due for fiscal year ended April 30. 
Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 


for fiscal year ended April 30. Forms 
1040NB, 1040NB-a. 
Nonresident foreign corporation income 


tax return due for fiscal 
April 30. Form 1120NB. 

Partnership return of income due for fiscal 
year ended July 31. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended April 30, by general extension. 
Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended April 
30. Forms 1040, 1041, 1120, 1120H, 1120L, 
212i. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended January 31. Forms 1040B, 1120H, 
1120L, 1120NB, 1121. 

Stockbrokers’ monthly return of stamp 
account due for September. Form 838. 
Third quarterly income-excess profits tax 

payment due for fiscal year ended Jan- 


year ended 


uary 31. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 
Oct. 20— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for September. 
Form 1012. 

Oct. 31— 

Admissions, dues and safety deposit box 
rentals tax due for September. Form 
729, 

Excise taxes on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for Septem- 
ber. Form 726. 

Excise taxes on lubricating oils, fancy 
wooden matches, and gasoline due for 


September. Form 726. 

Excise taxes on sales due for September. 
Form 728. 

Processing taxes on oils due for Septem- 
ber. Form 932. 


Sugar (manufactured) tax due for Septem- 
ber. Form 1 (Sugar). 





Jurisdiction Convened Adjourned 


Oreron: ..... 62.5 Jan. 13 Mar. 15 
Pennsylvania .... Jan. 7 July 15 
Rhode Island.... Jan. 7 Apr. 30 
South Carolina... Jan. 14 May 24 
South Dakota.... Jan. 7 Mar. 

Tennessee ....... Jan. 6 Feb. 15 
lo ee Jan. 14 July 3 
Io. Jan. 13° Mar. 1S 
Utah (1st Sp.)... Mar.17 Mar. 29 
Utah (2d Sp.) May 19 June 12 
Vermont .... << Jan. 8 Apr. 10 
Washington ..... Jan. 13 Mar. 13 
West Virginia... Jan. 8 Mar. 8 
Wisconsin .... Jan. 8 June 6 
Wyoming ....... Jan. 14 Feb. 22 


** In recess until Nov. 13. 













































































































































































































































































































































































































































































































































DIGESTS O. 


IN CURRENT L 


THE PUBLIC SECURITY TAX 
CONTROVERSY 


(Foreword) 


6 Legal Notes on Local Government, April, 
1941, p. 177-194 


Legal Notes on Local Government for 
April, 1941, presents two subjoined authori- 
tative articles comprising a symposium on 
the question of intergovernmental immunity 
between the Federal Government and the 
States and their political subdivisions from 
taxation of the income from securities issued 
by their respective authority. Mr. Foley’s 
article, “Reciprocal Taxation of the Income 
from Federal, State, and Municipal Bonds” 
(pages 178-186), represents the view of the 


United States Treasury Department and 
that of Mr. Epstein, “Self-Government 
Versus Federal Taxation of Your Local 


Securities” (pages 187-194), the dissent of 
officers of states and municipalities to the 
proposed change in our taxing system. 

At a meeting of the House of Delegates 
of the American Bar Association in Chicago 
on March 17th, a resolution was introduced 
which was unanimously carried: 

Resolved, That if the existing immunity from 
taxation by the Federal Government now ap- 
plying to public securities issued by the states 
and local subdivisions and state and local au- 
thorities is to be abolished, either as to in- 
terest or principal, in the opinion of this 
Association the question of such abolition should 
be first submitted to the several states for the 
approval of a properly drawn amendment to 
the Constitution of the United States to accom- 
plish that purpose. 


It may be noted that this action came 
within a few days of the Treasury Depart- 
ment’s announcement that it would attempt 
to impose federal taxes retroactively on the 
holders of outstanding bonds of The Port 
of New York Authority. The Treasury had 
also expressed its intention, through this 
method, of imposing federal taxes on all 
state and municipal borrowings. 

In offering the resolution, the Chairman 
of the Section on Municipal Law and Cor- 
poration Counsel of the City of New York, 
Mr. Chanler, said in part: 


A¢ 





The questions involved arise above the mere 
questions of legality. They involve the effect 
of the tax upon the very structure of our gov- 
ernment, particularly the balance of powers 
between state and the federal government. The 
author is not one who believes that the present 
Court is ready to overrule all previous con- 
stitutional decisions. 


RECIPROCAL TAXATION OF THE 
INCOME FROM FEDERAL, STATE, 
AND MUNICIPAL BONDS 


Edward H. Foley, Jr., General Counsel for 
the Treasury Department 


6 Legal Notes on Local Government, April, 
1941, p. 178-186 


The author’s purpose is to restate the rea- 
sons for a position taken by every adminis- 
tration, Republican as well as Democrat, 
from President Wilson to President Roose- 
velt: That private income from all govern- 
ment securities, federal, state, and local, 
hereafter issued should be subject to the 
general income-tax laws of the Nation and 
the several States. Not only should the 
exemption of federal obligations from the 
federal income tax be repealed, but the Con- 
gress should also enact a statute subjecting 
the interest on all future state and local 
bonds to federal income taxation and con- 
ferring similar powers on states in relation 
to the interest on future federal issues. 

No federal system of government other 
than the United States grants tax exemp- 
tion to owners of government securities. 
Although the income tax has been widely 
adopted, tax-exempt securities are peculiarly 
an American problem. But a twenty-eight 
and one-half billion dollar national defense 
program requires us to face this problem 
realistically. 

It is indeed paradoxical that one accept 
without reservation the principle that the 
duty of providing the government with 
revenue for the common defense and the 
general welfare rests upon every individual 
in accordance with his financial ability, only 
to permit it to be violated in practice by 
tolerating the continued issuance of tax- 
exempt securities. But we can no longer 
afford to continue a condition whereby the 
more government bonds that are issued, the 
less income is available for paying not only 
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the public debt but current outlays for th 
common defense and the general welfar 
No one should be able to settle his futur 
taxes by presently purchasing tax-exem 
securities. 


No one has questioned the basic const 
tutional principles (1) that the federal gov 
ernment lacks power to tax in a manne 
which will destroy or substantially interfer 
with the exercise of state and municip: 
functions, and (2) that state and municipd 
governments lack power to tax in a manneé 
which would destroy or substantially interfer 
with the exercise of the functions of ti 
federal government. 

The sole question is whether the nondi 
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state income taxation. 

It is clear that the supply of outstandir 
tax-exempt securities is far greater than tl 
demand of those who are interested in ta\ 
exemption. The reservoir is so huge thd 
tax-exempt securities are held by investo 
in all tax brackets, by charitable, educ 
tional, and religious institutions entirely 
empt from income taxation, and by bank 
and insurance companies which derive vet 
ittle value from the tax-exemption privileg 
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witch from their holdings of tax-exempt 
» taxable state and municipal bonds. Even 
F the interest rate on the new taxable bonds 
; not higher than the interest rate on the 
hid tax-exempt bonds, the price for the old 
ecurities should increase gradually as tax- 
xempt bonds become scarce. Further, 
ax-exernption has never been a major 
actor in determining the relative level of 
orporate and municipal bonds. It is a fact 
hat municipal bonds yielded less in interest to 
he investor than high grade corporate 
onds long before the federal* income tax 
‘as enacted. 
Thirty out of thirty-one states having an 
ncome tax applicable to interest do not ex- 
mpt the interest on bonds of sister states 
and their municipalities from individual in- 
me taxation. Taxation by one state of 
bonds of another state was upheld fifty 
ears ago by a unanimous Supreme Court 
in Bonaparte v. Tax Court, 104 U. S. 592. 
dmitting that if a state could protect its 
ecurities from taxation everywhere it 
might succeed in borrowing money at re- 
iiuced interest. The Court in that case said 
for teat the Constitution of the United States 
“Bhad not been so framed as to relieve a state 


bg ree rom going “into the market as a borrower, 
cee ubject to the same disabilities in this par- 
“Bicular as individuals.” That is why interest 
n bonds of the State of Alabama, for ex- 
> CONS\Bemple, or of a Maine public authority held 
ral Zoya resident of the State of New York, is 
_mann&ubject to the New York personal income 
interter ax. 
en rt ki t a state income 
vunicie “xcept when making ou a sta 1 
“mannei2® Teturn, no one takes notice of this lack 
interfeme: eXemption from state income tax. Nor 
5 of thes the borrowing power been noticeably 
urdened by other decisions making state 
 nonde’™ municipal bonds less valuable to priv- 
oni te owners. 
sues og No one would deny that tax-exempt securi- 
d by tgs are more valuable to persons of large 
‘ssues means than to persons of modest means. 
»se basi§ It was once denied, but since has been 


connecgproved to the satisfaction of a Special Sen- 
not ongate Committee which has recommended 
itionalitelimination of tax-exempt securities, that the 
39 whicif#ssuance of these securities deprives the fed- 
> officegeral government of revenues which ought to 
ome tage raised from those best able to pay them. 


oyees ‘f What is most important of all, however, 

is that tax-exempt securities are causing an 
inequality in carrying the tax burden among 
taxpayers, large and small, which is incon- 


‘istent with any rational system of income 
taxation, 
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Whatever may have been the basis of the 
original suggestion for a_ constitutional 
amendment, any claim that it is now neces- 

y ve Baty or desirable has been completely under- 
tive V€Emined by the Supreme Court in the case of 

privil#Graves v, O'Keefe, 306 U. S. 466. In that 
ip of ‘Bcase the Court held that the doctrine of a 
nd mutBreciprocal immunity does not bar the im- 
yn sale\Mposition of a nondiscriminatory state in- 
ir speCicome tax on the salary of a federal officer. 
rest Ta" Likewise, during the last two years the 
umber Supreme Court has overruled two former 
object Fiecisions and now holds that state officers 
and employees, as well as federal judges, 
now bear their fair share of the cost of the 
lederal government. 
her th When dictators and demagogues are at- 
rities “tacking democracy as a device to protect 
be protithe privileges of wealth, it is high time that 
ystemeBwe take action to eliminate the economi- 
‘ally, politically, and morally indefensible 
system of tax-exempt securities. 


future is 
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DIGESTS OF ARTICLES ON TAXATION 


SELF-GOVERNMENT VERSUS FED- 
ERAL TAXATION OF YOUR LOCAL 
SECURITIES 


Hon. Henry Epstein, Solicitor General of 
New York 


6 Legal Notes on Local Government, April, 
1941, p. 187-194 


The states and cities of this nation are 
convinced that federal taxation of their local 
bonds is economically unsound, politically 
destructive, and constitutionally invalid. 
They are convinced that it would inevitably 
lead to complete federal control of local 
fiscal powers. They are convinced that it 
would increase local taxes, that it would 
produce no substantial federal revenue for 
some fifty years to come, that tax evasion 
through exempt securities has been grossly 
and sometimes ridiculously exaggerated. 
Finally, they are convinced that such a dis- 
turbance of federal-state relations at this 
time would hamper and impede the national 
defense effort. The Congress of the United 
States is evidently of the same opinion. 

For the past twenty years the agitation 
for federal taxation of state and local securi- 
ties has been repeatedly used as a cloak for 
various political objectives that really had 
nothing at all to do with the taxation of 
government securities. In 1924 its fervent 
advocates were the utility companies. At 
that time municipalities were making prog- 
ress in taking over their local water works, 
light and power plants and transit facilities. 
In doing this, the public had the advantage 
of low interest rates and, not unnaturally, 
the utilities came forward at that time with 
the proposal that the exemption of muni- 
cipal bonds from taxation should be 
stopped. 

In the early 1930’s the proposal again had 
the backing of private corporate interests 
who felt that the advantages of a lower in- 
terest rate on public borrowing was an un- 
fair interference with corporate financing. 
More recently it has been snapped up and 
propagandised by a group of crusading 
sophomores who entertain the truly fright- 
ening belief that the future of this country 
demands an all-powerful and dominant 
central fiscal system and government. They 
believe, as a necessary corollary, in the ac- 
tual dismemberment of our concept of 
sovereign states. 

The author sums up the factual conclu- 
sions of economists and state officials as 
follows: (1) Federal taxation of the income 
of state and municipal securities will result 
in an immediate increase in our local in- 
terest rates. This result is certain; it will be 
directly imposed upon the states, and it is 
so substantial that in the case of many 
municipalities it would threaten municipal 
bankruptcy. This is the unanimous opinion 
of all experts, even those of the Treasury 
Department itself. 

(2) The so-called reciprocal character of 
this proposal, which holds out to the states 
the bait of “permission” to tax federal 
securities is a sly suggestion. The states 
could hardly get back one-tenth of what it 
would cost them, because of the generally 
low state income tax rates, the relative im- 
portance of the income tax in the scheme of 
state revenue in the nation, and the uneven 
state distribution of federal securities. 

(3) When all the Treasury arguments are 
sifted out there really remains only the so- 
called social argument that our local securi- 
ties offer a haven of tax refuge for the 
wealthy. The disarming simplicity of this 
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tax evasion argument is its most dangerous 
feature. 


Everyone who purchases an exempt 
security pays a tax to the issuing govern- 
ment, since he accepts a lower interest 
yield. Only a very small proportion of tax- 
exempt securities are in the hands of per- 
sons of great wealth who are in a position 
to obtain a tax advantage, since the over- 
whelming majority of these bonds are to 
be found in public trust funds, sinking 
funds, banking reserves, insurance com- 
panies, and in other depositories which are 
not affected at all by high personal surtaxes. 


(4) A good cause should not need for its 
support what is merely mob propaganda. 
And no more ridiculous excuse for the im- 
mediate enactment of this proposal could 
have been advanced than the plea that it 
should be enacted in the interests of “na- 
tional defense.” 


THE TREND OF SUPREME COURT 
TAX DECISIONS 


Allen K. Bergman, Member of the 
New York Bar 


15 St. John’s Law Review, April, 1941, 
p. 203-218 


Whether the changed personnel of the 
Court or the exigencies of world economic 
conditions may be cited as the cause, one 
cannot escape the conclusion, from a reading 
of recent Supreme Court decisions, that 
there has been a change in the fundamental 
philosophy behind the language. Mr. Jus- 
tice Frankfurter has stated that now the 
Court is merely reading the Constitution as 
it was written. From this statement the 
uninitiate might wonder if that was not the 
delegated duty of his predecessors. 


A comparison of recent decisions with 
other decisions, both recent and of long 
standing, is opportune. In the interests of 
orderliness they may be divided into sub- 
divisions. 

Out of the famous landmark in judicial 
history, McCulloch v. Maryland, 4 Wheat. 
316, sprang the immunity from taxation of 
one governmental instrumentality by another. 
As that decision denied the states the right 
to tax instrumentalities of the United States, 
the decision in Collector v. Day, 11 Wall. 113, 
held that the United States was without 
power to tax the salary of a state officer. 
Peculiarly with regard to salaries of admin- 
istrative officers and servants of both in- 
strumentalities the immunity was preserved 
by judicial endorsement. True, distinctions 
were made between officers or servants and 
contractors. But even as recently as 1937 
the immunity of a salary of an employee of 
a governmental instrumentality was _ re- 
affirmed. The turning point came in Helver- 
ing v. Gerhardt, 304 U. S. 405. There the 
Court held that the salaries of employees of 
the New York Port Authority, a state in- 
strumentality created by New York and 
New Jersey, were not immune from a fed- 
eral income tax, even though the Authority 
be regarded as not subject to federal taxa- 
tion. It remained for the present Court in 
Graves v. New York, 306 U. S. 466, to step 
forth and definitely overrule past decisions 
on this phase of immunity. The gist of the 
new trend is clearly explained. The Court 
states: “The arguments upon which McCul- 
loch v. Maryland * * * rested had their 
roots in actuality. But they have been dis- 


torted by sterile refinements unrelated to 
affairs.” 











INTERPRETATIONS 





Appellate and Lower Courts 


Accumulated Trust Income—Taxability to Grantor.—Each 
of three trusts provided that a portion of the income thereof 
be distributed to the beneficiary and the remainder accumu- 
lated for two years at which time it was to be distributed 
to the grantor, if he was then living. Where, in fact, the 
grantor is the presumptive taker of the trust accumulations, 
there is no support for taxpayer’s contention that Section 167 
should be construed as though it provided that trust income 
is taxable to the grantor only if it is unconditionally held or 
accumulated for future distribution to him. 

Reversing District Court decision reported at 40-2 ustc 
9704, 35 Fed. Supp. 291—CCA-3, in A. Atwater Kent v. 
Walter J. Rothensies, Collector of Internal Revenue, First Dist. 
of Pennsylvania. No. 7637. 


Accumulation of Trust Income for Future Distributions— 
Taxability—Where the intent of the donor of a’trust was 
that the income from the trust should be paid to the bene- 
ficiary for his education and maintenance until he arrived at 
the age of 25 years and that after he reached such age no 
income should be distributed to him but that the principal 
should be paid to him in quarterly installments when he 
arrived at the age of 25, 30 and 35 years, and, at the option 
of the trustee, when he arrived at the age of 40 years, at 
which time the remaining principal and accumulation of 
interest should be paid to the beneficiary, it is held that 
income which was not currently distributable to the benefi- 
ciary was taxable to the trustee. Income during 1935 and 
1936 having been erroneously distributed to the beneficiary 
and the tax thereon paid by him, he is entitled to a refund 
upon the repayment to the trustee of the sum so erroneously 
received by him—DC, ND Ohio, W. Div., in Howard P. 
DeVilbiss v. United States. No. 4535—Civil. 


AAA Compensating Taxes—Burden.—Taxpayer’s claim for 
refund of compensating taxes contained a broad, general 
assertion that the burden of the taxes had not been shifted, 
without evidence of any kind to substantiate the assertion. 
The claim having failed to meet the statutory requirements 
that the evidence relied upon in support thereof be set forth 
under oath, the Commissioner was without jurisdiction to con- 


sider the claim on the merits —DC, SD NY, in Areff Samara 
v. United States. Civil No. 13-197. 


AAA Processing Taxes—Refund Claim.—Petitioner pur- 
chased bags from a manufacturer. The contract price did not 
include processing taxes, nor did it permit their addition 
thereto. Subsequently, the manufacturer collected the proc- 
essing taxes from the petitioner and paid such amount to the 
government. Where the AAA authorizes refunds only to 


those claimants who actually paid the taxes to the govern- 
ment, the Processing Tax Board of Review properly dismissed 
the petitioner-vendee’s claim for lack of jurisdiction. 

Affirming Processing Tax Board of Review, Docket 115.— 
CCA-7, in Albert Miller & Co. v. Commissioner of Internal 
Revenue. No. 7240. 


Assessment and Collection—Limitation—Amended Claim 
after Statutory Period.—Where, under New Jersey law, the 
directors of a family corporation in liquidation became trustees 
of the corporate property, such trustee-directors by resolution 
appointed an attorney in fact for the corporation in tax 
matters, and thereafter waivers to which the corporate seal 
was attached were signed by one of the trustees, who was 
fiscal manager, son of the founder and first president of the 
corporation, and by the assistant secretary of the company, 
such waivers were valid, the trustees being bound “under set- 
tled principles of the law of agency.” 

Amendment of an original claim for refund is not permitted 
where the amended claim was filed after the running of the 
statute of limitations and the basis of the amended claim has 
no relation to the issue raised in the original claim. 

Reversing District Court decision, 40-1 ustc J 9437, 33 Fed. 
Supp. 102.—CCA-3, in United States v. William C. Krueger, 
Hugh C. Barrett and Inglis M. Uppercu, Surviving Trustees in 
Liquidation of United States Brewing Co. No. 7508. 


Bad Debt Deduction.—Where there is substantial evidence 
to support the finding of the Board of Tax Appeals that a 
bad debt deduction in the fiscal year ending February 28, 
1936, represented an account which was known to petitioner’s 
officers to be worthless prior to the taxable year, the Board's 
disallowance of such deduction must be sustained. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 10,989-G, reported at 403 CCH { 7189-G.—CCA-6, 
in General Tool & Engineering Co. v. Commissioner of Internal 
Revenue. No. 8664. 


Bad Debt Losses—Advances to Insolvent Subsidiary—Stat- 
ute of Limitations—Sufficiency of Protest as Claim.—Ad- 
vances made by petitioner in the taxable years to an insolvent 
corporation in another line of business, all of whose stock was 
owned by the petitioner, were not deductible either as bad 
debts, losses or expenses, the evidence being that the advances 
were made without expectation of repayment, and were in the 
nature of gifts. There was no evidence that the advances 
were made because of the hope of later prosperity of the 
subsidiary. 

A protest, filed August 17, 1936, against a proposed addi- 
tional assessment as indicated in a revenue agent’s report, 
which protest contained no claim for a refund, did not con- 
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stitute such a claim, and therefore an “amended claim” on 
Form 843, filed after the expiration of the statutory period 
for filing a claim, was ineffective. 

Reversing and remanding on the first issue memorandum 
decision of the Board of Tax Appeals, CCH Dec. 11,077-A, 
reported at 403 CCH { 7277-A.—CCA-1, in W. F. Young, Inc. 
vy. Commissioner of Internal Revenue. Commissioner of Internal 
Revenue v. W. F. Young, Inc. Nos. 3641, 3642. 


Bank Stock—Year of Worthlessness.—Where the board of 
directors (including the taxpayer) of a bank which was 
insolvent from April, 1933, onward, but which had reopened 
on a restricted basis, determined on December 15, 1933, that 
it was not possible to reopen the bank as a going concern and 
on that day adopted a plan of liquidation which was to become 
effective upon acceptance by the holders of 75% of the out- 
standing stock, it being known to the directors at that time 
that no salvage would materialize for the stockholders, it is 
held that the action taken in 1933 to wind up the bank with 
loss to the stockholders was the identifiable event which 
determined the worthlessness of the stock. It is also held 
that there is no merit in the taxpayer’s contention that the 
Board of Tax Appeals may not sustain the disallowance of 
a deduction upon a basis of fact different from that asserted 
by the Commissioner in disallowing the deduction and assess- 
ing a deficiency tax. 

Affirming Board of Tax Appeals decision, 42 BTA 237, 
CCH Dec. 11,237, reported at 403 CCH { 7437—CCA-3, in 


James A. Connelly v. Commissioner of Internal Revenue. No. 
7603. 


Bank Stock—Worthlessness—Recapitalization in Taxable 
Year.—Common stock of the Kearny National Bank was not 
worthless in 1935, the evidence indicating that, following a 
recapitalization in that year by the sale of two classes of pre- 
ferred stock, the bank was sound, and that, in 1939 when the 
bank merged with another bank, taxpayer exchanged his com- 
mon stock for stock of the new bank. 

Affirming memorandum decision of Board of Tax Appeals, 
CCH Dec. 11,380-C, reported at 413 CCH { 7082-M.—CCA-3, 
in Harrison P. Lindabury v. Commissioner of Internal Revenue. 
No. 7707. 


Basis for Depreciation—Property Purchased at Foreclosure 
Sale.—The taxpayer acquired bonds of H Company, the bonds 
being secured (1) by a mortgage on real property owned by H 
and leased to O Company and (2) by a pledge of the lease 
and a chattel mortgage on furniture and fixtures owned by O. 
The bonds being in default, the taxpayer purchased the 
mortgaged realty and the pledged lease and chattel mort- 
gage from the trustee, paying cash and surrendering its H 
Company bonds to the trustee, and thereafter, the taxpayer 
foreclosed the chattel mortgage and purchased the furniture 
and fixtures. The taxpayer used all the property in its busi- 
ness and it is held that the basis for depreciation of the prop- 
erty was the cost of the property to the taxpayer, the transac- 
tions whereby the taxpayer acquired the property not amounting 
to a reorganization or a transfer to a controlled corporation. 

Reversing Board of Tax Appeals memorandum opinion, 
CCH Dec. 11,045-C, reported at 403 CCH { 7245-C_—CCA-9, 
in Commissioner of Internal Revenue v. Palm Springs Holding 


Corp. Palm Springs Holding Corp. v. Commissioner of Internal 
Revenue. No. 9661. 


Compromise Agreement—Alleged Duress.—After the Cir- 
cuit Court held that stock rights were income, taxpayer’s 
offer in compromise regarding a partially unpaid deficiency 
assessment arising out of the taxability of certain rights received 
by him was accepted. Subsequently, the Supreme Court reversed 
the Circuit Court. It is held that where there is no merit in 
taxpayer’s contention that the agreement was obtained by 
duress, the petition to set aside such agreement is dismissed. 


—DC, WD Ky., in Stuart E. Duncan v. United States. No. 
1793, 


Consolidated Net Loss under 1928 Act.—The Commissioner’s 
application of the provisions of Art. 41 of Reg. 75, relating to 
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the single-taxpayer theory, constitutes a proper exercise of 
the power which was delegated to him. Therefore, where 
there was a pre-affiliation loss of one of the companies in 1926, 
a consolidated net loss in 1927, and consolidated income in 
1928 which was exceeded by the 1926 loss, only the con- 
solidated net loss for 1927 may be carried forward to 1929. 

Affirming District Court decision reported at 40-1 ustc { 9480, 
33 Fed. Supp. 329.—CCA-1, in S. Slater & Sons, Inc. v. Thomas 
W. White, Formerly Collector of Internal Revenue. No. 3629. 


Depletion—Oil Wells.—Where payment for drilling oil wells 
is to be made of 7/16 of all oil and gas produced by each 
well, such fractional interest to be retained until the stipulated 
amount has been satisfied, the court holds that the costs of 
the driller are recoverable solely through percentage of in- 
come depletion deductions and that the latter is not entitled 
to an allowance otherwise for the return of his cost. 


Where a trust instrument does not contain specific provi- 
sions with respect to depletion deductions and pursuant to 
the terms thereof the trustee has the discretionary powers to 
distribute the income to the beneficiary in such amounts and 
at such times as he sees fit, the trust is entitled to depletion 
on only that portion of the trust income which was retained 
by him in each year and which was not, in the exercise of the 
trustee’s discretion, distributed to the beneficiary. 


Affirming Board of Tax Appeals decision, 43 BTA 229, CCH 
Dec. 11,607, reported at 413 CCH § 7207.—CCA-5, in William 


Fleming, Trustee v. Conemissioner of Internal Revenue. No. 
9869. 


Depletion—Termination of Leases.—Under the terms of 
certain leases, petitioners received royalties without regard to 
whether the ore was removed. Depletion deductions were 
taken in 1929, 1930, and 1931. Where the leases were ter- 
minated in 1935 and 1936, and a large quantity of the ore was 
unmined, the Commissioner properly treated as taxable in- 
come depletion taken in the earlier years. It was not un- 
reasonable for the regulations to provide, in effect, that if 
the reason for the allowance should fail by the occurrence of 
a foreseen contingency, the allowance should be withdrawn. 

Affirming Board of Tax Appeals memorandum decisions, 
CCH Dec. 11,298-D and 11,301-G, reported at 413 CCH 
{ 7080-X.—CCA-8, in John D. Lamont v. Commissioner of In- 
ternal Revenue. The Shawmut Company v. Commissioner of 
Internal Revenue. No. 11,933. 


Gasoline Taxes—Priority—The federal gasoline tax and 
similar taxes levied by the states of Pennsylvania, Ohio and 
West Virginia are excise taxes and are not taxes “assessed 
against any property of the bankrupt,” within the meaning 
of that phrase as employed in the proviso contained in Sec. 
64(a) (4) of the Bankruptcy Act, which provides that unpaid 
taxes of the United States or of any state, or political sub- 
division thereof, shall have priority, “provided, that no order 
shall be made for the payment of a tax assessed against any 
property of the bankrupt in excess of the value of the interest 
of the bankrupt’s estate therein as determined by the court.” 
—DC, WD Pa. in, In the Matter of Wiloil Corporation, Bank- 
rupt. Bankruptcy No. 20588. 


Gross Income—Annuity Given in Separation Agreement.— 
Income received by the taxpayer from an annuity contract 
purchased and delivered to her by her husband after a Texas 
divorce decree which was silent as to property rights, alimony 
or support and maintenance of any kind, is held to constitute 
taxable income to the taxpayer since she failed to show that 
the annuity payments discharged a continuing obligation of 
her former husband under Texas law. One dissent. 

Affirming Board of Tax Appeals decision, 42 BTA 91, CCH 
Dec. 11,216, reported at 403 CCH { 7416.—CCA-2, in Josephine 
S. Pearce v. Commissioner of Internal Revenue. Calendar No. 
155. Docket No. 17438. 


Partial Liquidation Distribution—Where a taxpayer, pur- 
suant to a “Plan of Exchange” submitted to preferred share- 
holders, received in exchange for 900 shares of preferred 
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stock, to be thereafter retired, having a cost basis of $30,985.00, 
cash in the amount of $21,037.50 and 900 shares of common 
stock having a market value of $32.50 per share or a total of 
$50,287.50, the indicated gain of $19,302.50 is taxable to the 
full extent, as provided in Sec. 115(c), with reference to 
“amounts distributed in partial liquidation,” as that term is 
defined at Sec. 115(1), and is not taxable to the extent of only 
30 percentum thereof, as provided in Sec. 117(a) of the 1936 
Act, as contended by taxpayer. 

The fact that, under the above circumstances, the certificate 
of reclassification of shares was not actually executed until 
January 28, 1937, is not material with respect to determination 
of tax liability for 1936, where the Plan was acceded to and 
otherwise carried out in that year, although the corporation, 
pending completion of the legal formalities of recapitalization 
continued to carry the retired preferred shares as though they 
were treasury stock. 

Sec. 115(i), defining the term “amounts distributed in par- 
tial liquidation,” is applicable in any case where there is a 
complete cancellation of outstanding stock and cash is dis- 
tributed in connection therewith. The term does not exclude 
any distribution where an exchange of stock is part of the 
distribution. 


‘ 


Affirming Board of Tax Appeals memorandum decision, CCH 
Dec. 11,217-H, reported at 403 CCH {§ 7417-H.—CCA-2, in 
Marie Hammans v. Commissioner of Internal Revenue. No. 164. 


Payment of Assumed Liabilities—Deductibility by Trans- 
feror in Reorganization.—Where a state bank which was on 
the cash basis was consolidated with a national bank, the 
assets of the state bank being transferred to the national bank, 
the latter assuming the payment of the former’s liabilities, 
the payment of such liabilities by the national bank in 1928 
was not made as the state bank’s agent and the state bank is 
not entitled to a deduction for such payment on its 1928 
return. 

Affirming District Court decision, 40-2 ustc J 9623.—CCA-9, 
in Citizens’ National Trust && Savings Bank of Los Angeles v. 
Galen. 


Revocable Trusts—Short Sales of Stock.—In 1932, wife of 
the taxpayer set up five trusts for the benefit of their five 
children, the corpora of the trusts consisting of stock which, 
in 1931, the taxpayer had given to his wife. Taxpayer was 
named trustee, and was given broad powers over the prop- 
erty of the trusts and unfettered power of revocation, in which 
event corpus of each of the trusts would be his. It is held 
that the taxpayer is taxable for the 1933 income of the trusts 
under Sec. 22(a), 1932 Act. 

Taxpayer in 1932 borrowed stock for the purpose of de- 
livery on short sales. Not until 1933 was the borrowed stock 
returned although certain lots of stock sold short were 
matched by purchases in 1932. It is held that the time of 
delivery (1933) was the taxable year within which the cover- 
ing transactions were closed, and the gain or loss incurred 
through the short sales was determined by what the taxpayer 
paid for the shares actually delivered. 

Affirming decision of Board of Tax Appeals, 42 BTA 830, 
CCH Dec. 11,322, reported at 413 CCH {J 7009.—CCA-2, in 
H.S. Richardson v. Commissioner of Internal Revenue. No. 239. 


Royalties—Credit against Purchase Price—Year Purchase 
Option Exercised.—Taxpayer corporation in 1933 agreed to 
accept certain royalties for the use of its patents and granted 
the licensee an option to purchase for $135,000, all royalty 
payments to be a credit against such price. In 1935, when 
only about $80,000 remained unpaid against such price, royalty 
payments amounted to $65,797.06 when the option was ex- 
ercised. The court holds that the $65,797.06 was purchase 
money payments rather than royalty income. 
year should be viewed as a whole. 


The taxable 
One dissent. 

Reversing Board of Tax Appeals, 40 BTA 1304, CCH Dec. 
10,944, reported at 412 CCH 9§ 719.445, 1638A.072, and 413 
CCH J 1922.322—CCA-7, in Rotorite Corp. v. Commissioner 
of Internal Revenue. No. 7340. 
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Stamp Tax on Stock Issue and Transfer—Under an em- 
ployees’ stock purchase plan, certificates were placed in the 
name of the company treasurer for the benefit of the em- 
ployees. The employees were entitled to credit of dividends 
thereon but had no voting rights until payment was com- 
pleted. It is held that the stock in question cannot be con- 
sidered as treasury stock and is therefore subject to tax upon 
its issue. Further, inasmuch as the transaction was a sale 
and not a loan, the assignment of the stock by the employees 
to the treasurer to hold in trust for their benefit and to act 
as their attorney in fact is a transfer of the employees’ in- 
terest and therefore taxable—DC, WD Pa., in H. J. Heinz Co. 
v. Wiltam Driscoll, Individually and as Collector of Internal 
Revenue, Twenty-third Dist. of Pa. No. 853. 


Stamp Tax on Stock Transfers.—Where two stockholders 
of a corporation endorsed their shares of stock in blank and 
deposited them with a trustee for delivery to survivor upon the 
death of either of the stockholders, stamp tax on the trans- 
action was properly assessed and collected under Schedule 
A-3, Title VIII, 1926 Act, as amended.—DC, ED Washington, 
Northern Div., in Guy Hollister and Robert F. E. Stier, Co- 
partners Doing Business as Hollister-Stier Laboratories v. United 
States. No, L-4916. 


* * * 


Under the terms of an agreement involving “an option to 
purchase,” sale by bankers of certain stock referred to therein 
constituted a taxable transfer by the bankers to their cus- 
tomers of a right to receive the shares. 

Affirming District Court decision, 40-2 ustc { 9643, reported 
at 413 CCH J 2819.858—CCA-3, in Premier Shares, Inc. v. 
Ilalter J. Rothensies, Collector of Internal Revenue, First Dist. 
of Pa. No. 7563. 


Stock Acquired by Gift—Basis.—Basis, to the trustee, of 
stock acquired from the settlor of the trust in 1929 by a gift 
transfer in trust is the same as the settlor’s basis was at the 
time of the transfer in trust. It may not be increased by any 
part of the amount of the settlor’s later contributions to the 
capital of the corporation, part of whose shares he had re- 
tained, and all of whose stock was owned by the settlor and 
the trust. The donor’s or settlor’s basis prescribed by Sec. 
112(a) (2) and (3) of the 1934 Act is the donor’s unadjusted 
basis, which becomes the donee’s unadjusted basis. Since the 
donor’s paid-in surplus contributions to the corporation were 
not made during the time he held the trust’s stock they may 


not be taken into account in determining the trust’s sub- 
stituted basis. 


Affirming Board of Tax Appeals, 41 BTA 1080, CCH Dec. 
11,092, reported at 403 CCH { 7292.—CCA-2, in James For- 
restal, Trustee, Trust U/D James Forrestal v. Commissioner of 
Internal Revenue. Calendar No. 162. Docket No. 17452. 


Board of Tax Appeals 


Accounting—Retirement Method—Claimed Deduction for 
Depreciation.— Petitioner, a class I steam railroad under the 
classification of the Interstate Commerce Commission owns 
and operates a union passenger terminal, including depot 
facilities and trackage, under an agreement with seven tenant 
railroads wherein petitioner is reimbursed for its net costs 
and expenses, including depreciation. In 1937, petitioner filed 
amended returns for 1933, 1934, and 1935, and a definitive 
return for 1936, claiming depreciation on its buildings for 
the first time, having previously reported on the retirement 
method of accounting without regard to depreciation. Neither 
petitioner’s books nor its reports to the Interstate Commerce 
Commission reflect depreciation. Where petitioner is held to 
have a clear right to charge depreciation to its tenants and 
it has not done so, it is held that petitioner has not shown 
error in the denial of deductions for depreciation, Central 
Railroad Co. of New Jersey, 55 BTA 501 [CCH Dec. 9586]; 
Chicago & North Western Railway Co., 39 BTA 661 [CCH 
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Dec. 10,655], followed.—The Cincinnati Union Terminal Co. v. 
Commissioner, CCH Dec. 11,879; Docket 97270. 44 BTA —, 
No. 142. 


Bad Debt Recoveries—Taxability as Income.—The tax- 
payer which had participated in a loan to a German company 
received in 1934 and 1935, as a result of a controversy as to 
whether the obligation was in reality a dollar obligation or 
a mark obligation, amounts in payment of required semi- 
annual installments which were less than the taxpayer’s par- 
ticipation in each of such installments. The taxpayer claimed 
a loss on each payment represented by the difference between 
the cost basis of the installment and the amount received, 
deducting in its 1934 return a total loss of $99,487.54 and in its 
1935 return a loss of $54,357.40, these losses being deducted 
as capital losses. The return for 1934 showed a net loss of 
$60,558.44 and for 1935 a net income of $61,136.30. Sub- 
sequently, in 1937, the taxpayer received an additional payment 
of $33,548.48 on account of the installments due in 1934 and 
1935. It is held that no part of the amount received in 1937 
is taxable to the taxpayer, since the taxpayer’s 1934 deduction 
was only offset to the extent of $38,929.10 and thus the tax- 
payer has an unrecouped cost of $60,558.44 with respect to this 
matter, this amount exceeding the sum realized in 1937.— 
United States & International Securities Corporation v. Com- 
missioner, CCH Dec. 11,861-D; Docket 100439. Memorandum 


opinion. 


Credit for Contract Restricting Payment of Dividends.— 
The taxpayer corporation applied to the RFC for a loan on 
July 2, 1935, the application being made on a form which 
contained certain warranties and agreements, one of which 
was that the taxpayer should not declare or pay any divi- 
dends as long as it should be in debt to the RFC, without 
the latter’s permission, and another of which provided that 
the contract should become binding upon the parties only 
when the loan applied for is paid to the applicant. In Feb- 
ruary, 1936, the RFC adopted a resolution authorizing the 
loan to the taxpayer upon the terms of its application subject, 
however, to numerous conditions. Subsequently, the tax- 
payer took steps to meet these conditions and in September, 
1936, executed its note to the RFC in the amount of the loan 
which was received during the same month. It is held that 
the taxpayer is not entitled to credit under Sec. 26(c)(1), 1936 
Act, since there existed no written contract between the RFC 
and the taxpayer executed prior to May 1, 1936. The parties 
intended all of their written agreements, beginning with the 
application and ending with the actual disbursement, to con- 
stitute the contract between the parties, such contract not to 
come into being as such until all negotiations had been com- 
pleted by payment of the loan—Florence Cotton Mills v. Com- 
misstoner, CCH Dec. 11,804 [CCH]; Docket 104343. 44 BTA 
—, No. 71. 


Credit for Foreign Taxes Paid.—During 1937 taxpayer re- 
ceived from certain Canadian corporations dividends less the 
Canadian income tax thereon. In his income tax return for 
that year, filed on March 12, 1938, taxpayer reported the 
amounts actually received, the amount of net income being 
the same as would have been shown by the inclusion of the 
full dividends in gross income and the deduction of the 
Canadian income tax withheld. The individual who prepared 
taxpayer’s return was not aware that the Canadian income 
tax might be claimed as a credit against tax. Thereafter, on 
June 23, 1938, taxpayer filed an amended return for 1937, 
reporting the total amount of the Canadian dividends as in- 
come and claiming as a credit against the income tax shown 
the amount of the Canadian income tax paid. Commissioner 
contended that having failed to indicate an election to claim 
the credit for foreign taxes paid, and having prepared the 
Original return so as to receive the benefit of a deduction 
from gross income of the amount of the foreign taxes paid, 
under Sec. 23 (c) (2) of the 1936 Act, taxpayer was precluded 
from thereafter, in effect, exercising a new election in an 
amended return filed for that purpose. The Board, sustaining 
Commissioner’s contention, holds that since the return origin- 
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ally filed by taxpayer showed, in effect, a correct result under 
Sec. 23 (c) (2) with respect to Canadian dividends, the second 
return filed after the period prescribed by statute for the filing 
of the return for such year is not effective to change the basis 
or method for computing the net income with respect to such 
dividends.—Alexander C. Howe v. Commissioner, CCH Dec. 
11,877; Docket 101426. 44 BTA —, No. 140. 


Deductible Expense—Executor Carrying on Trade or Busi- 
ness.—During the years 1934 and 1935, petitioner, as invest- 
ment banker, was acting as executor for a large estate, and 
for his services as executor he was paid substantial sums as 
compensation in both years. In the performance of his duties, 
he found it necessary to employ to assist him one who was 
experienced in handling estates and also to employ certain 
clerical assistance. It is held that petitioner in performing his 
duties as executor for pay was carrying on a trade or busi-’ 
ness within the meaning of Sec. 23 (a), 1934 Act, and the 
sums which he paid out of his own funds for the above 
described services are deductible as ordinary and necessary 
business expenses. 


Harron dissents, with opinion to the effect that petitioner 
has failed to show that his activities as executor extended 
into the area of business activity and that, therefore, he is 
not entitled to the deduction for the expenditures in question. 
Sternhagen, Van Fossan, and Arnold agree with this dissent.— 
John Preston Rice v. Commissioner, CCH Dec. 11,858; Docket 
102124. 44 BTA —, No. 121. 


Deductibility—Beneficiary’s Payment of Personal Property 
Tax on Trust Corpus.—The decedent on November 3, 1936, 
became entitled to the immediate distribution of the corpus 
of five trusts of which he was the sole surviving beneficiary. 
With respect to lowa personal property taxes on the corpus 
of the trusts for the year 1936, the trust assets were, under 
the Iowa Code, reported for assessment by the trustees as 
the property of the beneficiary for whom they were held in 
trust. The decedent paid the taxes after the distribution of 
the corpus was made in 1937. It is held that the decedent 
may deduct such taxes, under Sec. 23(c), 1936 Act, since he 
was the beneficial owner of the property at the time these 
taxes accrued and was liable, at least secondarily, for their 
payment.—Estate of John Edgerly Morrell, Deceased, National 
Bank of Topeka, Kans., Admr., with Will Annexed v. Commis- 
stoner, CCH Dec. 11,663; Docket 103776. 43 BTA —, No. 90. 


Deductions—Additional Excise Taxes as Business Expense 
or Loss.—The taxpayer corporation, a manufacturer of sport- 
ing goods, kept its books on an accrual basis. In the fiscal 
year 1937 additional excise taxes and interest thereon for the 
period from July 1, 1933, to February 29, 1936, were asserted 
against the taxpayer, and in that year the taxpayer accrued 
this additional excise tax on its books and treated it as a 
deduction for a business expense or loss in preparing its in- 
come tax return for the fiscal year ended February 28, 1937. 
In the fiscal year 1938 a compromise was made and the 
amount agreed upon was paid by the taxpayer. The Board, 
disagreeing with the taxpayer’s contention that the tax im- 
posed by Sec. 609, 1932 Act, was not upon the taxpayer but 
rather upon the vendee, holds that the taxpayer is not entitled 
to a deduction on its 1937 return as a business expense or loss 
of the amount so accrued in 1937 and paid in 1938. Further, 
taxes which actually accrue against a taxpayer or which are 
paid by him can not be deducted under any other provision 
than Sec. 23(c) and under that section liability for federal 
taxes is incurred in the year for which the tax is imposed.— 
Rawlings Manufacturing Co. v. Commissioner, CCH Dec. 11,765; 
Docket 101277. 44 BTA —, No. 27. 


Exchange of Stock v. Payment of Commission.—Taxpayer 
corporation was organized in 1926 by one Morse, but prior to 
1929 it had done no business. In that year Morse and one 
Farley negotiated a sale of a dry dock and repair business, 
and in connection with the exchange of considerations in- 
cident to the sale, received 10,000 shares of the vendee cor- 
poration’s preferred stock. Morse and Farley gave 1,900 
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shares away and the vendee conveyed the rest to taxpayer 
corporation which in exchange transferred 50 shares of its 
capital stock to Morse’s wife and the remaining 50 to Farley. 
The Commissioner contends that the preferred stock was re- 
ceived as income by taxpayer because of an affidavit by Farley 
which was used in a controversy with the Internal Revenue 
3ureau stating that the taxpayer had received the preferred 
shares as a commission. The Board holds that this preferred 
stock so acquired did not constitute a commission earned by 
taxpayer in the taxable year 1929, and was not earned by it 
as taxable income, so that there is no deficiency and, there- 
fore, no fraud or negligence penalty. Facts and circumstances 
so contradict the Farley affidavit that the Board is convinced 
of its falsity. No stock of taxpayer was issued until after the 
sale, when the entire capital stock was exchanged for the 
8,100 preferred shares of the vendee. The preferred stock 
was originally received by Farley and later transferred to 
taxpayer, and then only in consideration for taxpayer’s stock. 


Turner dissents.—Phinley Holding Co., Inc. v. Commissioner, 


CCH Dec. 11,605; Docket 88988.43 BTA —, No. 31. 


Bureau of Internal Revenue 


Deductions from Gross Income—Depletion.—Status of oil 
and gas leasing transactions for federal income tax purposes, 
including review of controlling cases and discussion of issues 
relating to acquisition and assignment of interests in oil and 
mineral properties, the division of income derived from the 
sale of the product among the parties entitled to share therein, 


and the depletion allowances granted such parties are dis- 
cussed.—GCM 22730, 1941-26-10755 (p. 2). 


Deductions from Gross Income—Expenses.—SM 2463 (CB 
III-2, 91 (1924)), holding that commissions paid to trustees 
for receiving and disbursing the income and corpus of a trust 
are deductible as ordinary and necessary business expenses, 
is revoked, since it is inconsistent with the decisions of the 
Supreme Court of the United States in Higgins v. Commis- 
stoner (61 S. Ct., 475, Ct. D. 1486 IRB 1941-7, 10), United States 
v. Pyne et al., Executors (61 S. Ct., 893, Ct. D. 1509, IRB 1941- 
19,15), and City Bank Farmers Trust Co., Trustee, v. Helvering 
(61 S. Ct., 896, Ct. D. 1511, IRB 1941-19, 17). 


Recommended that OD 537 (CB 2, 175 (1920)) and IT 2238 
(CB IV-2, 49 (1925)) be revoked, and that JT 1393 (CB I-2, 
83 (1922)) and IT 3163 (CB 1938-1, 202) be revoked in so far 
as they are inconsistent with the above-named Supreme 


Court decisions —GCM 22799, 1941-29-10783 (p. 7). 
* * * 


Voluntary payments by employers, under the Vermont un- 
employment compensation law of 1936, as amended, for the 
purpose of increasing their reserve account balance to meet 
the requirements of section 7 (e) of such law, constitute ordi- 
nary and necessary business expenses and are deductible from 
gross income for federal income tax purposes by such em- 
ployers in the year of payment, whether their accounts are 
kept on the cash receipts and disbursements basis or on the 


accrual basis.—JT 3493, 1941-30-10788 (p. 2). 


Deductions from Gross Income—Taxes Generally.—For 
federal income tax purposes, additional manufacturers’ excise 
taxes for the period June, 1932, to February, 1936, which were 
not finally determined until 1938, should be treated by the 
M Company, which keeps its accounts and files its federal 
income tax returns on the accrual basis, as accrued liabilities 
in the respective (income tax) taxable years in which the 
sales giving rise to the taxes were actually made. Interest 
on the additional excise taxes should be accrued in accordance 
with GCM 9575 (CB X-1, 381 (1931)), which holds that 
interest on a deficiency in tax should be accrued in the year in 
which the liability for the deficiency is finally determined, 


either by an agreement, final order, or judgment.—/T 3491, 
1941-29-10782 (p. 4). 
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Earned Income Credit.—In computing the earned income 
credit for federal income tax purposes, the tax of 1% per cent 
imposed by the city of Philadelphia upon salaries, wages, or 
other compensation is not “properly allocable to or charge- 


able against” the salary received by A in 1940.—IT 3458, 1941- 
12-10651 (p. 53). 


Elective Inventory Method—Revocation of Election.—The 
M Company is not precluded from adopting the elective 


method of inventory, provided in section 22 (d) 1 of the. 


Internal Revenue Code, for the calendar year 1940 by reason 
of having submitted a financial report to a creditor covering 
the fiscal year ended May 31, 1940, in which report the 


elective method of inventory was not used.—IT 3476, 1941- 
20-10716 (p. 5). 


Exclusions from Gross Income.—The term ‘“coastwise,” as 
used in GCM 22383 (IRB 1940-49, 6), the application of which 
is limited to cases involving wages earned by seamen while 
engaged in “coastwise” trade, relates to all vessels engaged 
in traffic between the various ports of the “United States,” 
as that term is defined in section 3797 (a) 9 of the Internal 
Revenue Code and similar provisions of prior revenue laws.— 
IT 3461, 1941-13-10659 (p. 3). 


* * * 


Income (dividends and bonus payments of association profits) 
from share accounts in federal savings and loan associations 
is exempt from all federal taxes which are or may be imposed 
upon income or profits, except surtaxes, irrespective of when 
the share accounts were issued or payments in purchase 
thereof were made by their holders. Accordingly, such income 
is exempt from all federal normal tax, and also from the 
federal declared value excess profits tax and federal excess 
profits tax (now imposed in cases of corporations), but is not 
exempt from any federal surtaxes which are or may be imposed. 

Gain from the sale or other disposition of the share accounts 
by their holders is not exempt from any federal taxes upon 
income or profits, and any such gain or loss is recognized as 
such, and includible in or deductible from gross income, 
under and subject to applicable provisions of the Internal 


Revenue Code, as amended.—I/T 3490, 1941-28-10772 (p. 2). 


Exemptions from Tax on Corporations.—The United Serv- 
ice Organizations for National Defense, Inc., is exempt from 
federal income taxation under section 101 (6) of the Internal 
Revenue Code, and contributions thereto are deductible from 
gross income in the manner and to the extent provided in sec- 


tion 23 (0) and (q) of the Code—IJT 3487, 1941-27-10765 
(p. 12). 


Refunds and Credits.—Where federal income tax deficien- 
cies for the years 1934 and 1935 were paid on February 28, 
1938, and claims for refund of the deficiencies and interest 
thereon were filed on February 29, 1940 (the year 1940 being 
a leap year), such claims were filed within the 2-year period 
of limitation prescribed by section 322 (b) 1 of the Revenue 
Act of 1934.—IT 3483, 1941-24-10744 (p. 6). 


National Defense and Municipal Finance 


[Concluded from page 565] 


For these reasons, local governments must en- 
deavor to strengthen their financial position in every 
way possible. This should include the careful super- 
vision of their fiscal affairs, the broadening of their 
tax base, the maintenance of their physical establish- 
ment, and the adoption of methods for the abatement 
of decentralization and “blight.” Meanwhile, efforts 
should be made to secure a more precise definition of 
state-local and local-federal relationships. 
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